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We  a r e  c a l l e d upon i n  t hi s  a ppe a l  t o  de t e r mi ne  whe t he r  t he

t r i a l  c our t  e r r e d i n  di s mi s s i ng t he  pl a i nt i f f ' s  c ompl a i nt .

Cur i ous l y,  t he  pl a i nt i f f  i ns i s t s  t ha t  t he  t r i a l  c our t  di s mi s s e d t he

c ompl a i nt  unde r  t he  pr ovi s i ons  of  Rul e  12,  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e ,  whi l e  t he  a ppe l l e e  i ns i s t s  t ha t  t he  c ompl a i nt  wa s

di s mi s s e d on mot i on f or  s umma r y j udgme nt .   We  a r e  una bl e  t o

a s c e r t a i n  f r om t he  r e c or d whi c h mot i on t he  c our t  s us t a i ne d,

t he r e f or e ,  we  ha ve  e xa mi ne d bot h.   We  a f f i r m t he  t r i a l  c our t .  

The  pl a i nt i f f ,  El i ot t  B.  Smi t h,  J r . ,  M. D. ,  a nd hi s  wi f e ,  Ve da

Ann Smi t h,  hi r e d t he  de f e nda nt ,  J e r r y L.  Goods on,  f or  e s t a t e

pl a nni ng s e r vi c e s  i n  Ma y 1992.   The  de f e nda nt ,  a  l i c e ns e d a t t or ne y

pr a c t i c i ng i n  Gr e e nvi l l e ,  Te nne s s e e ,  wa s  t he  br ot he r  of  Mr s .  Smi t h.

Mr .  Goods on dr a f t e d wi l l s  f or  bot h Dr .  a nd Mr s .  Smi t h,  a nd t he y

we r e  e xe c ut e d on J une  10,  1992.   Bot h Dr .  a nd Mr s .  Smi t h we nt  t o

Mr .  Goods on ' s  of f i c e  t o s i gn t he i r  wi l l s .   Dr .  Smi t h r e a d hi s  wi l l ,

s i gne d i t ,  pa i d Mr .  Goods on a nd l e f t .   Dr .  Smi t h di d not  r e a d hi s

wi f e ' s  wi l l .   Mr s .  Smi t h e xe c ut e d he r  wi l l  s hor t l y  a f t e r  Dr .  Smi t h

l e f t .   Dr .  Smi t h a l l e ge s  t ha t  he  wa s  unde r  t he  i mpr e s s i on t ha t  he

a nd hi s  wi f e  ha d s i gne d r e c i pr oc a l  wi l l s .   Howe ve r ,  h e  l a t e r

l e a r ne d t ha t  he r  wi l l  wa s  not  r e c i pr oc a l ,  but  i n  f a c t  de vi s e d he r

e s t a t e  t o  he r  ni e c e s ,  t hr e e  of  whom a r e  t he  mi nor  c hi l dr e n of  t he

de f e nda nt ,  Mr .  Goods on.   Appr oxi ma t e l y one  mont h  a f t e r  t he  wi l l s

we r e  s i gne d,  Dr .  Smi t h a s ke d Mr .  Goods on t o  dr a f t  a  wa r r a nt y de e d

t r a ns f e r r i ng owne r s hi p of  hi s  r e s i de nc e  t o  Mr s .  Smi t h i n  a n e f f or t
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t o e qua l i z e  t he i r  r e s pe c t i ve  e s t a t e s  s o a s  t o  mi ni mi z e  e s t a t e  t a x

l i a bi l i t y.   Mr .  Goods on dr a f t e d t he  de e d,  but  di d not  i nf or m Dr .

Smi t h t ha t  Mr s .  Smi t h ' s  wi l l  di d not  l e a ve  t he  bul k of  he r  e s t a t e

t o  hi m,  a nd he nc e  wa s  not  r e c i pr oc a l .

Mr s .  Smi t h di e d on Se pt e mbe r  12,  1993.   Shor t l y  a f t e r  he r

de a t h,  Dr .  Smi t h l e a r ne d t ha t  he r  wi l l  l e f t  t he  bul k of  he r  e s t a t e ,

i nc l udi ng t he  home  t ha t  he  ha d t r a ns f e r r e d t o  he r  a nd a  J a gua r  he

ha d r e c e nt l y  pur c ha s e d f or  he r ,  t o  he r  ni e c e s ,  i nc l udi ng Mr .

Goods on' s  c hi l dr e n.

Dr .  Smi t h f i l e d s ui t  i n  t he  Cha nc e r y Cour t  f or  Gr e e ne  Count y

on Se pt e mbe r  12,  1994,  a l l e gi ng ne gl i ge nc e ,  br e a c h of  c ont r a c t  a nd

br e a c h of  f i duc i a r y dut y.   The  de f e nda nt  a ns we r e d a ve r r i ng t ha t  he

pr e pa r e d a  wi l l  f or  Dr .  Smi t h a c c or di ng t o hi s  i ns t r uc t i ons ,  but

de ni e d a ny knowl e dge  of  a n a gr e e me nt  be t we e n Dr .  Smi t h a nd hi s  wi f e

pe r t a i ni ng t o  t he  c ont e nt s  of  t he i r  r e s pe c t i ve  wi l l s .   De f e nda nt

f ur t he r  a ns we r e d t ha t  he  s pe c i f i c a l l y dr a f t e d Mr s .  Smi t h ' s  wi l l

a c c or di ng t o  he r  di r e c t i ons .   De f e nda nt  a l s o f i l e d a  mot i on t o

di s mi s s  f or  f a i l ur e  t o  s t a t e  a  c l a i m f or  whi c h r e l i e f  c oul d be

gr a nt e d.  The  Cha nc e r y Cour t  f ound t ha t  t he  gr a va me n of  t he

c ompl a i nt  wa s  f or  l e ga l  ma l pr a c t i c e  a nd t r a ns f e r r e d t he  c a s e  t o  t he

c i r c ui t  c our t  f or  Gr e e ne  Count y.   Af t e r  t he  c a s e  wa s  t r a ns f e r r e d,

de f e nda nt  f i l e d a  mot i on f or  s umma r y j udgme nt .



1
A t r i a l  c o u r t  c a n  c o n v e r t  a  Ru l e  1 2 . 0 2 ( 6 )  mo t i o n  t o  d i s mi s s  i n t o  a  Ru l e  5 6

mo t i o n  f o r  s u mma r y  j u d g me n t  b y  c o n s i d e r i n g  ma t e r i a l  o u t s i d e  t h e  p l e a d i n g s .   Kn i e r i m

v .  Le a t h e r wo o d ,  5 4 2  S. W. 2 d  8 0 6 ,  8 0 8  ( Te n n .  1 9 7 6 ) .   A t r i a l  c o u r t  c a n ,  h o we v e r ,

“ p r e v e n t  a  c o n v e r s i o n  f r o m t a k i n g  p l a c e  b y  d e c l i n i n g  t o  c o n s i d e r  e x t r a n e o u s

ma t t e r s . ”   Pa c i f i c  E.  Co r p .  v .  Gu l f  Li f e  Ho l d i n g  Co . ,  9 0 2  S. W. 2 d  9 4 6 ,  9 5 2  ( Te n n .

Ap p .  1 9 9 5 ) .   Th e r e  i s  n o  i n d i c a t i o n  f r o m t h e  r e c o r d  i n  t h e  i n s t a n t  c a s e  t h a t  t h e

t r i a l  c o u r t  c o n s i d e r e d  ma t e r i a l  o u t s i d e  t h e  p l e a d i n g s .
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We  wi l l  f i r s t  a ddr e s s  t he  i s s ue  r e l a t i ng t o t he  Rul e  12

mot i on.  As  not e d,  pl a i nt i f f  a nd de f e nda nt  di s a gr e e  ove r  t he

ul t i ma t e  di s pos i t i on of  t hi s  c a s e  by t he  c i r c ui t  c our t .   The

c i r c ui t  c our t  he a r d a r gume nt  on bot h mot i ons .   The  c our t ' s  or de r

r e f l e c t s  t ha t  i t  wa s  he a r d on bot h mot i ons ,  but  i s  c a pt i one d a s  a n

or de r  s us t a i ni ng a  mot i on t o  di s mi s s .   Af f i da vi t s  f r om bot h pa r t i e s

a r e  i nc l ude d i n  t he  r e c or d,  a s  we l l  a s  t he  de pos i t i on of  t he

pl a i nt i f f .   Pl a i nt i f f  ma i nt a i ns ,  howe ve r ,  t ha t  t he  or de r  wa s  one

s us t a i ni ng a  mot i on t o  di s mi s s .   Gi vi ng t he  pl a i nt i f f  t he  be ne f i t

of  hi s  pos i t i on on t hi s  i s s ue  c oupl e d  wi t h t he  f a i l ur e  of  t he

r e c or d t o de mons t r a t e  t ha t  t he  t r i a l  c our t  r e l i e d on t he  a f f i da vi t s

a nd de pos i t i on i n  t he  r e c or d,  we  wi l l  f i r s t  c ons i de r  t he  mot i on a s

one  t o di s mi s s . 1   A mot i on t o di s mi s s  f or  f a i l ur e  t o s t a t e  a  c l a i m

upon whi c h r e l i e f  c a n be  gr a nt e d t e s t s  t he  s uf f i c i e nc y of  t he

c ha l l e nge d pl e a di ng.   I t  a dmi t s  a s  t r ue  a l l  r e l e va nt  a nd ma t e r i a l

a l l e ga t i ons  of  f a c t ,  but  a s s e r t s  t ha t  s uc h f a c t s  do not  c ons t i t ut e

a  vi a bl e  c a us e  of  a c t i on.   Humphr i e s  v .  We s t  End Te r r a c e ,  I nc . ,  795

S. W. 2d 128,  130 ( Te nn.  App.  1990) ;  s e e  a l s o T. R. C. P.  12. 02( 6) .   A

c our t  whe n c ons i de r i ng a  mot i on t o  di s mi s s  " s houl d c ons t r ue  t he

c ompl a i nt  l i be r a l l y i n f a vor  of  t he  pl a i nt i f f  t a ki ng a l l  of  t he

a l l e ga t i ons  o f  f a c t  t he r e i n a s  t r ue . "   Humphr i e s  a t  130.
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Ac c e pt i ng a l l  of  t he  pl a i nt i f f ' s  a l l e ga t i ons  a s  t r ue ,  we  a r e

of  t he  opi ni on t ha t  t he  c ompl a i nt  doe s  not  s t a t e  a  c a us e  of  a c t i on

f or  l e ga l  ma l pr a c t i c e .   I n  a  ma l pr a c t i c e  a c t i on a ga i ns t  a n

a t t or ne y,  t he  pl a i nt i f f  ha s  t he  bur de n of  pr ovi ng:

1. The  e mpl oyme nt  of  t he  a t t or ne y;

2. ne gl e c t  by t he  a t t or ne y of  a  r e a s ona bl e  dut y;  a nd

3. da ma ge s  r e s ul t i ng f r om t he  ne gl e c t .

J a mi s on v.  Nor ma n,  771 S. W. 2d 408 ( Te nn.  1989) ;  Sa mmons  v.  Rot r of f ,
653 S. W. 2d 740 ( Te nn.  App.  1983) .

Pl a i nt i f f ' s  c ompl a i nt  doe s  a l l e ge  e mpl oyme nt  of  t he  de f e nda nt

a t t or ne y f or  t he  pur pos e s  of  e s t a t e  pl a nni ng f or  Dr .  Smi t h a nd hi s

wi f e .   Howe ve r ,  pl a i nt i f f  f a i l s  t o  a l l e ge  t he  s e c ond e l e me nt  —

ne gl e c t  of  a  r e a s ona bl e  dut y.

Pl a i nt i f f  c ont e nds  t ha t  t he  de f e nda nt  ne gl e c t e d hi s  dut y i n

t ha t  he  vi ol a t e d hi s  f i duc i a r y dut y by f a i l i ng t o  i nf or m hi m of  hi s

c onf l i c t s  of  i nt e r e s t ,  a nd c ont i nui ng t o  r e pr e s e nt  t he  pl a i nt i f f

de s pi t e  ha vi ng t hos e  c onf l i c t s  of  i nt e r e s t s .   Pl a i nt i f f  c or r e c t l y

poi nt s  out  t ha t  a n a t t or ne y ma y not  r e pr e s e nt  c onf l i c t i ng i nt e r e s t s

or  unde r t a ke  t o  c a r r y out  i nc ons i s t e nt  dut i e s  t o hi s  c l i e nt s .   Se e

Ame r i c a n Na t i ona l  Ba nk v.  Br a df or d,  188 S. W. 2d 971 ( Te nn.  1945) ;

St e i nbe r g v.  Mor t on,  25 Ba nkr .  162 ( Ba nkr .  E. D.  Te nn.  1982) .

Pl a i nt i f f  a l l e ge d i n  hi s  c ompl a i nt  t ha t  t he  de f e nda nt  ha d t hr e e

c onf l i c t s  of  i nt e r e s t  i n  t he  c our s e  of  r e pr e s e nt i ng bot h t he
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pl a i nt i f f  a nd hi s  wi f e .   Pl a i nt i f f  a l l e ge d t ha t  de f e nda nt ' s

c onf l i c t s  we r e :

1. De f e nda nt ' s  c hi l dr e n we r e  s ubs t a nt i a l  be ne f i c i a r i e s
of  t he  wi l l  dr a f t e d by de f e nda nt  f or  Ve da  Ann;

2. De f e nda nt  ha d knowl e dge  t ha t  Ve da  Ann ha d not
honor e d he r  a gr e e me nt  de s c r i be d i n  pa r a gr a ph 8 of
t hi s  Compl a i nt  a nd kne w t ha t  Ve da  Ann’ s  wi l l  di d
not  de vi s e  t o  p l a i nt i f f  t he  r e s i de nt i a l  r e a l  e s -
t a t e ;  a nd

3. De f e nda nt  kne w t ha t  Ve da  Ann wa s  c ons i de r i ng ob-
t a i ni ng a  di vor c e  f r om pl a i nt i f f .

As  t o  t he  f i r s t  a nd s e c ond a l l e ge d c onf l i c t s ,  i f  t he  de f e n-

da nt ' s  a c t i ons  i n  dr a f t i ng a  wi l l  f or  a  c l i e nt  l e a vi ng t he  bul k of

t he  e s t a t e  t o hi s  c hi l dr e n i s  a  c onf l i c t  of  i nt e r e s t ,  i t  i s  a

c onf l i c t  i n  r e l a t i on t o hi s  r e pr e s e nt a t i on of  t he  t e s t a t r i x,  Mr s .

Smi t h,  r a t he r  t ha n t he  pl a i nt i f f .   Ac c or di ng t o pl a i nt i f f ' s

c ompl a i nt ,  he  hi r e d de f e nda nt  pur s ua nt  t o  a n or a l  c ont r a c t  t o

pr ovi de  l e ga l  s e r vi c e s  t o pl a i nt i f f  a nd t o pl a i nt i f f ' s  wi f e .

Pl a i nt i f f ' s  br i e f  f i l e d wi t h t hi s  Cour t  s t a t e s  t ha t  t he  de f e nda nt

pr e pa r e d Mr s .  Smi t h ' s  wi l l  c ont r a r y t o  t he  i ns t r uc t i ons  of

pl a i nt i f f .   A c a r e f ul  r e a di ng of  t he  c ompl a i nt  r e ve a l s  ot he r wi s e ,

howe ve r .   The  c ompl a i nt  s t a t e s  t ha t  t he  de f e nda nt  wa s  t o  dr a f t  a

wi l l  f or  pl a i nt i f f ,  a nd a  s e pa r a t e  wi l l  f or  pl a i nt i f f ' s  wi f e .   I t

doe s  not  s t a t e  t ha t  t he  de f e nda nt  wa s  i ns t r uc t e d t o  dr a f t  Mr s .

Smi t h ' s  wi l l  a c c or di ng t o pl a i nt i f f ' s  i ns t r uc t i ons .   I n  a ny e ve nt ,
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howe ve r ,  a n a t t or ne y r e pr e s e nt s  t he  pe r s on f or  whom t he  wor k i s  t o

be  pe r f or me d,  not  t he  pe r s on who a c t ua l l y  pa ys  f or  t he  l e ga l

s e r vi c e s .    Se e ,  e . g . ,  Pe t i t i on of  Youngbl ood,  895 S. W. 2d 322

( Te nn.  1995) .   Thus ,  de f e nda nt  c oul d not  ha ve  dr a f t e d a  wi l l  f or

Mr s .  Smi t h c ont r a r y t o  he r  i ns t r uc t i ons ,  e ve n i f  Dr .  Smi t h ha d

r e que s t e d de f e nda nt  t o  do s o,  whi c h we  a ga i n e mpha s i z e  wa s  not

a l l e ge d i n  t he  c ompl a i nt .

Pl a i nt i f f  c l a i ms  i n  h i s  br i e f  t ha t  de f e nda nt  vi ol a t e d hi s

f i duc i a r y dut y by c a r r yi ng out  t he  wi s he s  of  Mr s .  Smi t h.   Pl a i nt i f f

c l a i ms  t ha t  de f e nda nt  di d t hi s  out  of  l oya l t y  t o  hi s  s i s t e r ,  a nd

hi s  own f i na nc i a l  i nt e r e s t  i n  obt a i ni ng pr ope r t y f or  hi s  mi nor

c hi l dr e n.   We  f i nd t hi s  a r gume nt ,  whi c h i s  not  s uppor t e d by t he

c ompl a i nt  a s  di s c us s e d a bove ,  t o  be  i nc ons i s t e nt  wi t h pl a i nt i f f ’ s

a c knowl e dgme nt  t ha t  de f e nda nt  wa s  hi r e d t o  pr ovi de  e s t a t e  pl a nni ng

s e r vi c e s  t o  Mr s .  Smi t h.   Pl a i nt i f f  a ppa r e nt l y f a i l s  t o  r e c ogni z e

t ha t  Mr s .  Smi t h wa s  a  c l i e nt  of  de f e nda nt ,  a nd t he  l e ga l  s e r vi c e s

t ha t  a r e  t he  s ubj e c t  of  t hi s  s ui t  we r e  pe r f or me d f or  Mr s .  Smi t h.

de f e nda nt  pe r f or me d t wo s e r vi c e s  f or  pl a i nt i f f ,  na me l y dr a f t i ng hi s

wi l l  a nd a  wa r r a nt y de e d.   Ye t  no a l l e ga t i ons  a r e  ma de  t ha t  e i t he r

of  t hos e  t wo f unc t i ons  wa s  done  i nc or r e c t l y .   Ra t he r ,  pl a i nt i f f  i s

a t t e mpt i ng t o  s ue  ove r  wor k done  f or  Mr s .  Smi t h.   Si nc e  Dr .  Smi t h

hi r e d t he  de f e nda nt  t o  s e r ve  a s  Mr s .  Smi t h '  a t t or ne y f or  pur pos e s

of  dr a f t i ng he r  wi l l ,  we  f i nd no me r i t  i n  hi s  c l a i m of  c onf l i c t  of
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I n  a n y  e v e n t  we  wo u l d  q u e s t i o n  t h e  p r o p r i e t y  o f  d i s c l o s i n g  t o  Dr .  Smi t h  t h e

p r o v i s i o n s  o f  Mr s .  Smi t h ' s  wi l l  wi t h o u t  h e r  c o n s e n t .
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i nt e r e s t  a s  t o t he  di s pos i t i on of  Mr s .  Smi t h ' s  e s t a t e  t o t he

de f e nda nt ' s  c hi l dr e n.

The  s e c ond a l l e ge d c onf l i c t  of  i nt e r e s t  t ha t  pl a i nt i f f  r a i s e s

i s  t ha t  de f e nda nt  ha d knowl e dge  t ha t  Ve da  Ann Smi t h ha d not  honor e d

he r  a gr e e me nt  t o  l e a ve  he r  e s t a t e  t o  he r  hus ba nd.   Dr .  Smi t h s t a t e s

i n hi s  c ompl a i nt  t ha t  he  a nd hi s  wi f e  ha d e nt e r e d i nt o a n a gr e e me nt

whe r e by e a c h woul d l e a ve  t he  ot he r  hi s  or  he r  r e s pe c t i ve  e s t a t e .

Howe ve r ,  Dr .  Smi t h nowhe r e  i n  hi s  c ompl a i nt  a l l e ge s  t ha t  he  hi r e d

t he  de f e nda nt  t o dr a f t  r e c i pr oc a l  wi l l s .   Pl a i nt i f f  doe s  not  s t a t e

i n hi s  c ompl a i nt  t ha t  he  e ve r  i nf or me d de f e nda nt  t ha t  he  a nd hi s

wi f e  wi s he d hi m t o dr a f t  r e c i pr oc a l  wi l l s .   Pl a i nt i f f  doe s  s t a t e  i n

pa r a gr a ph 9 of  t he  c ompl a i nt  t ha t  t he  de f e nda nt  ha d knowl e dge  of

t he  c ont e nt s  of  Mr s .  Smi t h ' s  wi l l ,  a nd di d not  a dvi s e  hi m t ha t  i t

de vi a t e d f r om t he  a gr e e me nt  r e a c he d be t we e n Dr .  a nd Mr s .  Smi t h. 2

We  t hi nk i t  i mpor t a nt  t o not e  t ha t  t he  a l l e ge d a gr e e me nt ,  whi c h we

mus t  a s s ume  a s  t r ue  f or  pur pos e s  of  a  Rul e  12. 02( 6)  mot i on,  wa s

be t we e n t he  pl a i nt i f f  a nd hi s  wi f e ,  not  be t we e n t he  pl a i nt i f f  a nd

t he  de f e nda nt .   Pl a i nt i f f  doe s  not  s t a t e  i n  hi s  c ompl a i nt  wha t

i ns t r uc t i ons  we r e  gi ve n t o  de f e nda nt  f or  dr a f t i ng  t he  t wo wi l l s ,

a nd we  c a n not  i nf e r  f r om t he  c ompl a i nt  t ha t  de f e nda nt  wa s

i ns t r uc t e d t o  dr a f t  r e c i pr oc a l  wi l l s .   As  we  s t a t e d e a r l i e r ,

pl a i nt i f f  ha s  c onc e de d i n  hi s  br i e f  t ha t  t he  c i r c ui t  c our t  di s pos e d

of  t hi s  ma t t e r  by a  mot i on t o di s mi s s .   The  s t a nda r d of  r e vi e w f or
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a  mot i on t o  di s mi s s  pr e ve nt s  us  f r om e xa mi ni ng t he  a f f i da vi t s  of

t he  pl a i nt i f f ,  a bs e nt  a n i ndi c a t i on f r om t he  Tr i a l  J udge  t ha t  he

r e l i e d upon t he m i n ma ki ng hi s  de t e r mi na t i on.   The r e  i s  no

i ndi c a t i on i n  t he  r e c or d t ha t  t he  Tr i a l  J udge  r e l i e d on a ny ot he r

i nf or ma t i on.   The r e f or e ,  on a ddr e s s i ng t he  mot i on t o  di s me s s ,  we

a r e  l i mi t e d a n e xa mi na t i on of  t he  pl e a di ngs .   The  c ompl a i nt  doe s

not  a l l e ge  t ha t  t he  pl a i nt i f f  i ns t r uc t e d t he  de f e nda nt  t o  dr a f t

r e c i pr oc a l  wi l l s .   We  c onc l ude  t ha t  no dut y wa s  owe d t o  i nf or m t he

pl a i nt i f f  of  t he  c ont e nt s  of  hi s  wi f e ' s  wi l l .   A t r i a l  c our t  mus t

not ,  a nd t hi s  Cour t  wi l l  not  r e a d a l l e ga t i ons  i nt o a  c ompl a i nt  t ha t

a r e  not  t he r e .

As  t o t he  f i na l  a l l e ge d c onf l i c t  of  i nt e r e s t ,  p l a i nt i f f  c l a i ms

t ha t  t he  de f e nda nt  wa s  r e qui r e d  t o  wi t hdr a w a s  c ouns e l  be c a us e  he

kne w t ha t  Mr s .  Smi t h wa s  c ons i de r i ng di vor c i ng he r  hus ba nd.

Pl a i nt i f f  c i t e s  no c a s e s  t ha t  woul d s uppor t  t hi s  a s  be i ng a

c onf l i c t  of  i nt e r e s t  unde r  t he  c i r c ums t a nc e s  of  t hi s  c a s e ,  nor  ha s

our  r e s e a r c h r e ve a l e d a ny.   We  f i nd t hi s  a l l e ga t i on t o  be  wi t hout

me r i t .

For  t he  r e a s ons  s e t  f or t h  a bove ,  we  f i nd t ha t  t he  c ompl a i nt  of

t he  pl a i nt i f f  f a i l s  t o  s t a t e  a  c a us e  of  a c t i on a ga i ns t  t he

de f e nda nt ,  a nd,  t he r e f or e ,  hol d t ha t  t he  c i r c u i t  c our t  of  Gr e e ne

Count y wa s  c or r e c t  i n  di s mi s s i ng t he  c l a i m.
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Not wi t hs t a ndi ng our  de c i s i on t o  t r e a t  t he  c a s e  a t  t he  ur gi ng

of  t he  pl a i nt i f f ,  a s  ha vi ng be e n di s pos e d of  pur s ua nt  t o  t he

pr ovi s i ons  of  Rul e  12,  T. R. C. P. ,  f r om a n a bunda nc e  of  c a ut i on,  we

wi l l  a l s o a ddr e s s  t he  mot i on f or  s umma r y j udgme nt .

The  s t a nda r ds  gove r ni ng a n a ppe l l a t e  c our t ' s  r e vi e w of  a  t r i a l

c our t ' s  a c t i on on a  mot i on f or  s umma r y j udgme nt  a r e  we l l  s e t t l e d.

Si nc e  our  i nqui r y i nvol ve s  pur e l y a  que s t i on of  l a w,  no pr e s umpt i on

of  c or r e c t ne s s  a t t a c he s  t o  t he  t r i a l  c our t ' s  j udgme nt ,  a nd our  t a s k

i s  c onf i ne d t o  r e vi e wi ng t he  r e c or d t o  de t e r mi ne  whe t he r  t he

r e qui r e me nt s  of  T. R. C. P.  56 ha ve  be e n me t .  Cowde n v.  Sovr a n

Ba nk/ Ce nt r a l  Sout h,  816 S. W. 2d 741,  744 ( Te nn.  1991) .  T. R. C. P.

56. 03 pr ovi de s  t ha t  s umma r y j udgme nt  i s  onl y a ppr opr i a t e  whe r e :  ( 1)

t he r e  i s  no ge nui ne  i s s ue  wi t h r e ga r d t o  t he  ma t e r i a l  f a c t s

r e l e va nt  t o  t he  c l a i m or  de f e ns e  c ont a i ne d i n  t he  mot i on,  Byr d v.

Ha l l ,  847 S. W. 2d 208,  210 ( Te nn.  1993) ;  a nd ( 2)  t he  movi ng pa r t y  i s

e nt i t l e d t o  a  j udgme nt  a s  ma t t e r  of  l a w on t he  undi s put e d f a c t s .

Ande r s on v .  St a nda r d Re gi s t e r  Co . ,  857 S. W. 2d 555,  559 ( Te nn.

1993) .   The  movi ng pa r t y  ha s  t he  bur de n of  pr ovi ng t ha t  i t s  mot i on

s a t i s f i e s  t he s e  r e qui r e me nt s .  Downe n v.  Al l s t a t e  I ns .  Co . ,  811

S. W. 2d 523,  524 ( Te nn.  1991) .   Ca r ve l l  v.  Bot t oms ,  900 S. W. 2d 23

( Te nn.  1995) .

I n a n a me nde d a ns we r  t he  de f e nda nt  wa s  a l l owe d t o  pl e a d t he

s t a t ut e  of  l i mi t a t i ons  c ont a i ne d i n  T. C. A.  §  28- 3- 104 a s  a n
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a f f i r ma t i ve  de f e ns e .   The  de f e nda nt ' s  mot i on f or  s umma r y j udgme nt

wa s  ba s e d upon t he  r unni ng of  t he  s t a t ut e  of  l i mi t a t i ons .   I n

s uppor t  of  hi s  mot i on f or  s umma r y j udgme nt ,  t he  de f e nda nt  f i l e d hi s

a f f i da vi t  whi c h,  a mong ot he r  t hi ngs  s t a t e d:

Tha t  a t  a  de pos i t i on a t  whi c h I  wa s  pr e s e nt ,  t he
pl a i nt i f f ,  El l i ot t  B.  Smi t h,  J r . ,  t e s t i f i e d t ha t  i n
Augus t  or  Se pt e mbe r  of  1992,  he  ha d di s c us s e d t he  t e r ms
of  Ve da  Ann Smi t h ' s  wi l l  wi t h he r .   Tha t  s he  ha d t ol d hi m
t ha t  s he  ha d ma de  a  wi l l  l e a vi ng e ve r yt hi ng t o  he r  ni e c e s
a nd t ha t  he  ha d t ol d he r  t ha t  s he  ne e de d t o  c ha nge  t he
wi l l .   At  t ha t  t i me ,  nor  a t  a ny t i me  s ubs e que nt  t o  t ha t ,
d i d  El i ot t  B.  Smi t h,  J r . ,  di s c us s  wi t h me  t he  or i gi na l
wi l l  of  J une  10,  1992,  or  whe t he r  Ve da  Ann Smi t h ha d ma de
a  ne w wi l l  wi t h a  di f f e r e nt  pr ovi s i on,  nor  di d we  ha ve
a ny di s c us s i ons  a bout  he r  wi l l .

I n r e s pons e  t o  t he  de f e nda nt ' s  mot i on f or  s umma r y j udgme nt ,

t he  pl a i nt i f f ,  El l i ot t  B.  Smi t h,  J r . ,  f i l e d hi s  a f f i da vi t .   I n  t he

a f f i da vi t ,  t he  pl a i nt i f f  de pos e d,  a mong ot he r  t hi ngs ,  a s  f ol l ows :

I n or  a bout  J ul y,  1992,  I  a s ke d Ve da  Ann a bout  he r
wi l l ,  a nd s he  t ol d me  t ha t  t he  wi l l  ha d be e n c ompl e t e d.
She  t ol d me  t ha t  s he  ha d l e f t  he r  e s t a t e  t o  he r  ni e c e s ,
Goods on ' s  da ught e r s .   I  t o l d  Ve da  Ann t ha t  t hi s  wa s  not
wha t  we  ha d di s c us s e d a nd t ha t  s he  ne e de d t o  c ha nge  he r
wi l l .   She  a gr e e d.   Appr oxi ma t e l y one  we e k l a t e r ,  I  a s ke d
he r  a bout  t he  wi l l  a ga i n,  a nd Ve da  Ann t ol d me  t ha t  s he
ha d c ha nge d t he  wi l l  s o t ha t  he r  e s t a t e  ( e xc e pt  f or  t he
j e we l r y)  woul d go t o  me .   I  be l i e ve d t hi s  s t a t e me nt
be c a us e  Goods on ha d not  a dvi s e d me  t ha t  Ve da  Ann ha d
f a i l e d t o  honor  our  a gr e e me nt  a nd be c a us e  I  be l i e ve d t ha t
Goods on ha d a  dut y t o  a dvi s e  me  i n  t he  e ve nt  Ve da  Ann di d
not  honor  t he  a gr e e me nt .
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I n a ddi t i on t o  t he  a f f i da vi t ,  i n  hi s  de pos i t i on t he  pl a i nt i f f

wa s  a s ke d t he  f ol l owi ng que s t i ons  a nd r e s ponde d wi t h t he  f ol l owi ng

a ns we r s :

Q. You don ' t  know i f  you s a w he r  wi l l  a t  a ny t i me ?

A. Oh,  I  ne ve r  s a w Vi t a ' s  [ s i c ]  wi l l .

Q. Di d you e ve r  a s k he r  t o  s e e  i t ?

A. I  a s ke d he r  a bout  i t  a t  one  t i me .

Q. Whe n wa s  t ha t ?

A. I  don ' t  r e me mbe r ,  Ma ybe  Augus t  or  Se pt e mbe r .

Q. Tha t  woul d be  1993?

A. Two.

Q. Two.   Oh,  oka y.  Wha t  wa s  t he  r e a s on f or  your  a s ki ng
he r  a bout  t he  wi l l ?

A. I  a s ke d he r  i f  s he  got  t he  wi l l  c ompl e t e d.   She
s a i d ye s .   And I  a s ke d he r  wha t  di d s he  put  i n  t he
wi l l ,  a nd s he  s a i d t ha t  s he  l e f t  e ve r yt hi ng t o  he r
ni e c e s .   And I  s a i d,  " Vi t a ,  [ s i c ]  hone y,  t ha t ' s  not
wha t  we  di s c us s e d. "   I  s a i d,  " you ne e d t o  c ha nge
t he  wi l l . "   Two we e ks  l a t e r  I  a s ke d he r  a ga i n a nd
s he  s a i d s he  c ha nge d i t .   I  ne ve r  a s ke r  he r  a bout
i t  a ga i n.

Q. Di d you e ve r  t a l k  t o  Mr .  Goods on a bout  t he  f a c t
t ha t  s he  t ol d you s he ' d  l e f t  e ve r yt hi ng t o  he r
ni e c e s ?

A. No,  huh- uh.   She  t ol d me  s he  ha d c ha nge d i t .

I t  s e e ms  a bunda nt l y  c l e a r  t ha t  t he  pl a i nt i f f  ha d knowl e dge  of

t he  pr ovi s i ons  of  hi s  wi f e ' s  wi l l  no l a t e r  t ha n Augus t  or  Se pt e m-

be r ,  1992.   Thi s  a c t i on wa s  i ns t i t ut e d i n  t he  Cha nc e r y Cour t  on
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Se pt e mbe r  12,  1994,  obvi ous l y out s i de  t he  one - ye a r  s t a t ut e  of

l i mi t a t i ons  pr ovi de d f or  i n  T. C. A.  §  28- 3- 104.   Thus ,  we  mus t  l ook

t o t he  r ul e s  of  l a w r e l a t i ng t o t he  t i me  t he  s t a t ut e  of  l i mi t a t i ons

be gi ns  t o  r un.

I n Ca r ve l l  v .  Bot t oms ,  s upr a ,  t he  Supr e me  Cour t  c l a r i f i e d t he

r ul e s  r e l a t i ng t o t he  r unni ng of  t he  s t a t ut e  of  l i mi t a t i ons  i n

l e ga l  ma l pr a c t i c e  a c t i ons .   I n  Ca r ve l l ,  t he  c our t  c i t i ng Ame r i -

c c ount  Cl ub,  I nc .  v .  Hi l l ,  617 S. W. 2d 876 ( Te nn.  1981)  a nd Cha mbe r s

v.  Di l l ow,  713 S. W. 2d 896 ( Te nn.  1986)  s t a t e d t ha t  t he  " l e ga l

ma l pr a c t i c e  di s c ove r y r ul e "  i s  c ompos e d of  t wo di s t i nc t  e l e me nt s :

( 1)   t he  pl a i nt i f f  mus t  s uf f e r ,  pur s ua nt  t o  t he  Ame r i c c ount  di c t a ,

a n " i r r e me di a l  i nj ur y"  a s  a  r e s ul t  of  t he  de f e nda nt ' s  ne gl i ge nc e ;

a nd ( 2)  t he  pl a i nt i f f  mus t  ha ve  known or  i n  t he  e xe r c i s e  of

r e a s ona bl e  di l i ge nc e  s houl d ha ve  known t ha t  t hi s  i nj ur y wa s  c a us e d

by de f e nda nt ' s  ne gl i ge nc e .

The  Cour t  i n  Ca r ve l l  s t a t e d i t s  di s a ppr ova l  of  t he  t e r m

" i r r e me di a l "  be c a us e  of  t he  c onf us i on br ought  a bout  by t he

unf or t una t e  us e  of  t ha t  t e r m i n Ame r i c c ount .   The  c our t  r e s t a t e d

t he  r ul e  t o  s ubs t i t ut e  " l e ga l l y  c ogni z a bl e  i nj ur y"  or  " a c t ua l

i nj ur y"  f or  " i r r e me di a l . "

Appl yi ng t he  Ame r i c c ount  r u l e  a s  modi f i e d by Ca r ve l l ,  i t  i s

i nc ompr e he ns i bl e  t ha t  t he  pl a i nt i f f  wa s  not  on not i c e  of  t he  a c t s
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of  t he  de f e nda nt ,  a bout  whi c h he  c ompl a i ns ,  mor e  t ha n one  ye a r

be f or e  t he  i ns t i t ut i on of  t hi s  a c t i on.   I f  t he r e  wa s  a  c a us e  of

a c t i on,  whi c h we  do not  c onc e de ,  t he  pl a i nt i f f  kne w of  t he

pe r c e i ve d wr ongdoi ng of  t he  de f e nda nt  no l a t e r  t ha n Se pt e mbe r  1992.

At  t ha t  t i me  he  kne w or  i n  t he  e xe r c i s e  of  r e a s ona bl e  di l i ge nc e

s houl d ha ve  known t ha t  he  ha d s uf f e r e d a  " l e ga l l y  c ogni z a bl e

i nj ur y"  due  t o  t he  de f e nda nt ' s  ne gl i ge nc e .   

On t he  i s s ue  of  t he  s t a t ut e  of  l i mi t a t i ons ,  we  f i nd t ha t  t he r e

i s  no ge nui ne  i s s ue  of  a  ma t e r i a l  f a c t  a nd t ha t  t he  de f e nda nt  i s

e nt i t l e d t o a  j udgme nt  a s  a  ma t t e r  of  l a w.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J .
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                                )
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ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Gr e e ne  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  t a xe d t o

t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

                                 PER CURI AM


