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Th e  d e f e n d a n t ,  a f t e r  t h e  d i v o r c e ,  wa s  c o n v i c t e d  o f  a t t e mp t i n g  t o  mu r d e r  h i s

f o r me r  wi f e  a n d  mu r d e r i n g  h i s  wi f e ' s  c o mp a n i o n .   He  e n t e r e d  a  g u i l t y  p l e a  a nd  wa s

s e n t e n c e d  t o  l i f e  i mp r i s o n me n t  wi t h  p o s s i b i l i t y  o f  p a r o l e .

2

I n t hi s  c a s e  t he  a ppe l l a nt ,  J .  Ar i e l  Sa nj i ne s  ( de f e nda nt )  ha s

f i l e d a  pe t i t i on,  p r o s e ,  a s ki ng t he  c i r c ui t  c our t  of  Ha mi l t on

Count y f or  a  modi f i c a t i on of  c hi l d vi s i t a t i on.   The  t r i a l  c our t

s umma r i l y  di s mi s s e d t he  pe t i t i on wi t hout  a f f or di ng t he  a ppe l l a nt

a ny t ype  of  he a r i ng.   We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t .

The  pa r t i e s  we r e  di vor c e d i n  t he  Ci r c ui t  Cour t  f or  Ha mi l t on

Count y,  by de c r e e  e nt e r e d on t he  14t h da y of  J ul y,  1992.   The

de c r e e  of  t he  c our t  i nc or por a t e d by r e f e r e nc e  a  ma r i t a l  di s s ol ut i on

a gr e e me nt  e nt e r e d i nt o by t he  pa r t i e s .   Among ot he r  t hi ngs ,  t he

ma r i t a l  di s s ol ut i on a gr e e me nt  pr ovi de d t ha t  t he  wi f e  ( pl a i nt i f f )

woul d ha ve  c us t ody of  t he  pa r t i e s '  mi nor  c hi l dr e n  wi t h t he

de f e nda nt  ha vi ng s pe c i f i e d vi s i t a t i on pr i vi l e ge s .   By s ubs e que nt

de c r e e  e nt e r e d on J ul y 7,  1993,  t he  c our t  modi f i e d t he  de f e nda nt ' s

vi s i t a t i on pr i vi l e ge s  gr a nt i ng e xpa nde d pr i vi l e ge s  t o  hi m.

On Apr i l  22,  1996,  t he  de f e nda nt  f i l e d t he  pe t i t i on gi v i ng

r i s e  t o  t hi s  a ppe a l .   The  ve r i f i e d pe t i t i on,  a mong ot he r  t hi ngs

a ve r r e d t ha t  t he  de f e nda nt  wa s  now i nc a r c e r a t e d i n  t he  Mor ga n

Count y Re gi ona l  Cor r e c t i ona l  Fa c i l i t y i n Wa r t bur g,  Te nne s s e e . 1  He

f ur t he r  a ve r s  t ha t  s i nc e  hi s  i nc a r c e r a t i on i n  Ma r c h 1994,  he  ha s

be e n una bl e  t o  vi s i t  wi t h  hi s  c hi l dr e n a nd ha s  be e n a bl e  t o
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s uc c e s s f ul l y  c ommuni c a t e  wi t h  one  of  t he  c hi l dr e n on onl y one

s i ngl e  oc c a s i on.   He  f ur t he r  a l l e ge s  t ha t  t he  f a c i l i t y i n whi c h he

i s  i nc a r c e r a t e d of f e r s  i nma t e s  Sa t ur da y,  Sunda y a nd hol i da y

vi s i t a t i on f r om 8: 00 a . m.  t o  3: 30 p. m. ,  a nd pr ovi de s  out s i de

vi s i t a t i on a r e a s  f or  pi c ni c s  a nd ba r be c ue s  a nd a  c hi l dr e n ' s  pl a y

a r e a .   He  a s ks  t ha t  t he  c our t  modi f y vi s i t a t i on t o a l l ow vi s i t a t i on

on t wo Sa t ur da ys  or  Sunda ys  pe r  mont h a nd on a l t e r na t i ng hol i da ys .

He  f ur t he r  a s ks  t ha t  t he  c our t  e nt e r  a n or de r  ma nda t i ng t ha t  t he

c hi l dr e n be  t r a ns por t e d by a n " a gr e e d upon pa r t y"  t o  t he  Mor ga n

Count y Re gi ona l  Cor r e c t i ona l  Fa c i l i t y  or  ot he r  pl a c e  whe r e i n t he

pe t i t i one r  i s  i nc a r c e r a t e d f or  t he  e xpr e s s  pur pos e  of  vi s i t i ng wi t h

pe t i t i one r .

I nc a r c e r a t i on,  i n  a nd of  i t s e l f ,  i s  not  gr ounds  f or  de nyi ng or

s us pe ndi ng vi s i t a t i on by t he  i nma t e  wi t h hi s  c hi l dr e n.   Sut t l e s  v .

Sut t l e s ,  748 S. W. 2d 427 ( Te nn.  1988) .   Vi s i t a t i on ma y be  s us pe nde d

f or  t he  pe r i od of  i nc a r c e r a t i on unde r  pr ope r  c i r c ums t a nc e s .

Sut t l e s ,  s upr a .   Al t hough we  f i nd no a ut hor i t y  t ouc hi ng t he  poi nt ,

we  hol d a s  a  ma t t e r  of  l a w t ha t  i nc a r c e r a t i on f or  a  c r i me  c ommi t t e d

vol unt a r i l y  i s  i ns uf f i c i e nt  t o  c ons t i t ut e  a  c ha nge  of  c i r c ums t a nc e s

whi c h woul d wa r r a nt  a  c ha nge  i n  vi s i t a t i on f a vor a bl e  t o  t he  i nma t e .

  

The  de f e nda nt  a s ke d t he  t r i a l  c our t  a nd now t hi s  c our t  t o

r e qui r e  t ha t  t he  c hi l dr e n be  br ought  t o  hi s  pl a c e  of  i nc a r c e r a t i on
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s o t ha t  he  ma y e xe r c i s e  hi s  vi s i t a t i on.   Spe c i f i c a l l y ,  he  a s ks  t ha t

t he  c our t  e nt e r  a n or de r  ma nda t i ng t ha t  t he  c hi l dr e n be  t r a ns por t e d

by a n " a gr e e d upon pa r t y"  t o  t he  Mor ga n Count y Re gi ona l  Cor -

r e c t i ona l  f a c i l i t y s o t ha t  he  ma y e xe r c i s e  vi s i t a t i on pr i vi l e ge s .

Addi t i ona l l y ,  he  c ha r ge s  t ha t  t he  pl a i nt i f f  bl oc ke d c ommuni c a t i on

wi t h hi s  c hi l dr e n a nd he  i s  una bl e  t o  ma i nt a i n a  me a ni ngf ul

r e l a t i ons hi p wi t h hi s  c hi l dr e n.

Unde r  t he  c i r c ums t a nc e s  s e t  ou t  i n  Sut t l e s ,  t he  t r i a l  c our t

a nd Cour t  of  Appe a l s  a l l owe d Sut t l e s  r e a s ona bl e  vi s i t a t i on

pr i vi l e ge s  " on wha t e ve r  ba s i s  t he  De pa r t me nt  of  Cor r e c t i on woul d

a l l ow. "   Sut t l e s ,  pa ge  429.   The  c i r c ums t a nc e s  of  Sut t l e s  we r e  not

a l t oge t he r  ma t e r i a l l y di f f e r e nt  f r om t hi s  c a s e .   The  Supr e me  Cour t

r e ve r s e d t he  t r i a l  c our t  a nd t he  Cour t  of  Appe a l s .   I n  s o doi ng,

t he  Cour t  f ound t ha t  s us pe ns i on of  vi s i t a t i on pr i vi l e ge s  wa s

a ppr opr i a t e ,  howe ve r ,  t he  c our t  s t a t e d:   " . . .  t o  pr e ve nt  t he  bonds

be t we e n t he  de f e nda nt  a nd c hi l d  f r om be i ng s e ve r e d c ompl e t e l y,  he

i s  f r e e  t o  c ommuni c a t e  wi t h hi s  c hi l d  by t e l e phone  or  ma i l  or  ot he r

me a ns  a ppr ove d by t he  t r i a l  c our t ,  but  ma y not  ut i l i z e  t he s e

oppor t uni t i e s  t o  ha r a s s  or  t hr e a t e n e i t he r  hi s  f or me r  wi f e  or  hi s

c hi l d . "   I n a  f oot not e  t o  t he  f or e goi ng quot a t i on t he  c our t  s t a t e d:

" Nor  ma y pl a i nt i f f  a t t e mpt  t o i nt e r f e r e  wi t h t he  r e l a t i ons hi p

be t we e n de f e nda nt  a nd t he i r  s on. "
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A p e t i t i o n e r  i n  a  p o s t - d i v o r c e  a c t i o n  s t a n d s  i n  t h e  s h o e s  o f  a  p l a i n t i f f .

5

We  a r e  of  t he  opi ni on t ha t  t he r e  i s  a  vi a bl e  i s s ue  of  f a c t

r a i s e d i n  t he  pl e a di ngs  a nd t ha t  a  s umma r y di s mi s s a l  wa s  e r r or .

Spe c i f i c a l l y ,  we  hol d t ha t ,  a t  a  mi ni mum,  t he r e  s houl d be  a  he a r i ng

a l l owe d on t he  ma t t e r  of  c ommuni c a t i on  be t we e n t he  de f e nda nt  a nd

hi s  c hi l dr e n pur s ua nt  t o  t he  gui da nc e  of  Sut t l e s .

The  de f e nda nt  i n  hi s  pl e a di ngs  ha s  f ur t he r  a s ke d t ha t  he  be

t r a ns por t e d t o  Ha mi l t on Count y f or  t he  pur pos e  of  t e s t i f yi ng a nd

pr e s e nt i ng e vi de nc e  or  t e s t i mony of  ot he r  wi t ne s s e s .   We  not e  t ha t

t he  que s t i on of  whe t he r  a  pr i s one r  s houl d be  a l l owe d t o  a t t e nd a

he a r i ng i n  a  c i vi l  c a s e  whe r e i n he  i s  t he  pl a i nt i f f  ha s  be e n

e xt e ns i ve l y a ddr e s s e d i n   Whi s na nt  v .  Byr d,  525 S. W. 2d 152 whe r e i n

i t  i s  s t a t e d: 2

We  . . .  h ol d t ha t  a  pr i s one r  ha s  a  c ons t i t ut i ona l  r i ght  t o
i ns t i t ut e  a nd pr os e c ut e  a  c i vi l  a c t i on s e e ki ng r e dr e s s
f or  i nj ur y or  da ma ge  t o  hi s  pe r s on or  pr ope r t y,  or  f or
t he  vi ndi c a t i on of  a ny ot he r  l e ga l  r i ght ;  howe ve r ,  t hi s
i s  a  qua l i f i e d a nd r e s t r i c t e d r i ght .

 
We  quot e  wi t h a ppr ova l  t he  f ol l owi ng l a ngua ge  f r om Ta bor
v.  Ha r dwi c k,  224 F. 2d 526 ( 5t h Ci r .  1955) :

 
( We )  t hi nk t ha t  t he  pr i nc i pl e  of  t he  c a s e s  [ r e l a t i ng t o
r e s t r a i nt  of  pe r s ona l  l i be r t y]  s houl d not  be  e xt e nde d t o
gi ve  t he m a n a bs ol ut e  a nd unr e s t r i c t e d r i ght  t o f i l e  a ny
c i vi l  a c t i on t he y ma y de s i r e .  Ot he r wi s e ,  pe ni t e nt i a r y
wa r de ns  a nd t he  c our t s  mi ght  be  s wa mpe d wi t h a n e ndl e s s
numbe r  of  unne c e s s a r y a nd e ve n s pur i ous  l a ws ui t s  f i l e d by
i nma t e s  i n r e mot e  j ur i s di c t i ons  i n t he  hope  of  obt a i ni ng
l e a ve  t o a ppe a r  a t  t he  he a r i ng of  a ny s uc h c a s e ,  wi t h t he
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c ons e que nt  di s r upt i on of  pr i s on r out i ne  a nd c onc omi t a nt
ha z a r d of  e s c a pe  f r om c us t ody.  As  a  ma t t e r  of  ne c e s s i t y ,
howe ve r  r e gr e t t a bl e  t he  r ul e  ma y be ,  i t  i s  we l l  s e t t l e d
t ha t ,  " La wf ul  i nc a r c e r a t i on br i ngs  a bout  t he  ne c e s s a r y
wi t hdr a wa l  or  l i mi t a t i on of  ma ny pr i vi l e ge s  a nd r i ght s ,
a  r e t r a c t i on j us t i f i e d by t he  c ons i de r a t i ons  unde r l yi ng
our  pe na l  s ys t e m. "  Pr i c e  v .  J ohns t on ,  334 U. S.  266,  285,
68 S. Ct .  1049,  1060,  92 L. Ed.  1356.  224 F. 2d a t  529.

 
We  f ur t he r  quot e  wi t h a ppr ova l  t he  f ol l owi ng l a ngua ge
f r om Se ybol d v.  Mi l wa uke e  Count y She r i f f ,  276 F. Supp.  484
( E. D. Wi s . 1967) :

Re ga r dl e s s  of  t he  me r i t  of  t he  c a us e s  of  a c t i on s t a t e d i n
t he i r  c ompl a i nt s ,  i t  mus t  be  r e me mbe r e d t ha t  t he  pr i s -
one r - pl a i nt i f f s  ha ve ,  by t he i r  own a c t s  r e s ul t i ng i n
c onvi c t i on ,  pl a c e d t he ms e l ve s  i n  a  pos i t i on s uc h t ha t
e f f e c t i ve  pr os e c ut i on by t he ms e l ve s  i s  not  pos s i bl e
wi t hout  i nt e r f e r e nc e  by t he  c our t  wi t h t he i r  de t e nt i on,
a nd i t  i s  our  opi ni on t ha t  a bs e nt  unus ua l  c i r c ums t a nc e s
t ha t  i nt e r f e r e nc e  i s  not  wa r r a nt e d.  I n  ot he r  wor ds ,  t he i r
una va i l a bi l i t y f or  he a r i ngs  a nd t r i a l s  i s  due  t o t he i r
c onvi c t i ons ,  a nd a l t hough t he  c our t  be l i e ve s  t ha t  t he y
s houl d not  t he r e f or e  l os e  t he i r  r i ght s  of  a c t i on by
ope r a t i on of  a  s t a t ut e  of  l i mi t a t i ons ,  we  know of  no
a ut hor i t y  c ompe l l i ng us  unde r  or di na r y c i r c ums t a nc e s  t o
de l i ve r  t he m f r om t he i r  s e l f - c a us e d r e s t r i c t i ons  a nd
pr oc e e d wi t h t he i r  c a s e s  a s  t hough t he y c oul d a ppe a r  a t
wi l l .  276 F. Supp.  a t  488.

 
We  not e  t ha t  Se c .  41- 604 T. C. A.  [ now T. C. A.  Se c .
41- 21- 304( a ) ]  pr ovi de s  t ha t  " i n  no c i vi l  c a s e  c a n a
c onvi c t  be  r e move d f r om t he  pe ni t e nt i a r y t o  gi ve  pe r s ona l
a t t e nda nc e  a t  c our t ,  but  h i s  t e s t i mony ma y be  t a ke n by
de pos i t i on,  a s  i n ot he r  c a s e s  .  .  .  . "  

The  e ns ui ng s e c t i on pr ovi de s  f or  de pos i t i ons  i n  c r i mi na l
c a s e s  a nd Se c .  41- 606 T. C. A.  [ now T. C. A.  Se c .  41- 21- 305]
a ut hor i z e s  t he  pr e s i di ng j udge  of  a ny c our t  t o  or de r  t he
wa r de n of  t he  pe ni t e nt i a r y t o  br i ng a  c onvi c t  be f or e  t he
c our t  t o  gi ve  t e s t i mony f or  t he  s t a t e  i n  c r i mi na l  c a s e s ,
a nd t he  ne xt  s e c t i on ma ke s  i t  t he  dut y of  t he  wa r de n t o
pr oduc e  t he  c onvi c t  wi t ne s s .  The r e  a r e  no s uc h pr ovi s i ons
i n our  l a w r e l a t i ng t o c i vi l  s ui t s .  ( Empha s i s  a dde d. )

We  hol d t ha t ,  a bs e nt  unus ua l  c i r c ums t a nc e s ,  pr i s one r s  who
ha ve  f i l e d t he i r  c i vi l  c ompl a i nt s ,  unr e l a t e d t o t he
l e ga l i t y of  t he i r  c onvi c t i ons  . . .  wi l l  not  be  a f f or de d
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t he  oppor t uni t y  t o  a ppe a r  i n  c our t  t o  pr e s e nt  t he i r  c a s e s
dur i ng t he i r  pr i s on t e r ms .  I ns t e a d s uc h ma t t e r s  wi l l  be
he l d i n  a be ya nc e  unt i l  t he  pr i s one r  s ha l l  ha ve  be e n
r e l e a s e d a nd pr e s e nt  hi s  c a s e .  We  hol d t ha t  i n  a  pr ope r
c a s e ,  a nd upon a  pr ope r  s howi ng of  pa r t i c ul a r i z e d ne e d,
t he  t r i a l  j udge ,  i n  hi s  di s c r e t i on,  ma y i s s ue  a n a ppr o-
pr i a t e  di r e c t i ve  r e qui r i ng t he  a t t e nda nc e  of  t he  pr i s -
one r .  

The  de f e nda nt  a l s o s e e ks  t he  a ppoi nt me nt  of  c ouns e l  t o

r e pr e s e nt  hi m dur i ng t he  he a r i ng.   We  a r e  of  t he  opi ni on t ha t  t hi s

i s  a  ma t t e r  t ha t  a ddr e s s e s  i t s e l f  t o  t he  di s c r e t i on of  t he  t r i a l

c our t .  " I t  i s  r a r e  a nd unus ua l  t ha t  t he  oc c a s i on a r i s e s  f or  t he

a ppoi nt me nt  of  c ouns e l  by t he  c our t  i n  a  c i vi l  c a s e  . . .  . "

Fe r gus on v.  Pa yc he c k,  672 S. W. 2d 746.

 We  a r e  of  t he  opi ni on t ha t  t he  de f e nda nt  s houl d  ha ve  be e n

gr a nt e d a  he a r i ng.  Our  di s c us s i on of  t he  r e l i e f  s ought  i n  t he

pe t i t i on i s  not  a n i ndi c a t i on of  t he  opi ni on of  t hi s  c our t  on a ny

i s s ue .   We  di s c us s  t he s e  i s s ue s  f or  t he  s ol e  pur pos e  of  out l i ni ng

pr ope r  pr oc e dur a l  s t e ps  t ha t  s houl d be  t a ke n on r e ma nd t o  a f f or d

t he  de f e nda nt  a  pr ope r  he a r i ng.   I n  t he  e ve nt  t he  t r i a l  c our t

e xe r c i s e s  hi s  di s c r e t i on a nd de ni e s  t he  de f e nda nt  t he  r i ght  t o  be

t r a ns por t e d t o Ha mi l t on Count y f or  t he  he a r i ng,  t he  de f e nda nt ,  upon

r e a s ona bl e  not i c e  of  t he  he a r i ng,  i s  e nt i t l e d t o  pr e s e nt  hi s

e vi de nc e  by de pos i t i on,  i nt e r r oga t or i e s  or  ot he r  l a wf ul  me a ns .



8

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t hi s

c a s e  t o  t he  t r i a l  c our t  f or  ot he r  a nd f ur t he r  a c t i on c ons i s t e nt

wi t h t hi s  opi ni on.   I n  our  di s c r e t i on,  we  t a x  t he  c os t s  e qua l l y

be t we e n t he  pa r t i e s .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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OPINION CONCURRING IN PART
      AND DISSENTING IN PART     

I dissent from so much of Judge McMurray’s opinion as

holds

. . . as a matter of law that incarceration
for a crime committed voluntarily is insuffi-
cient to constitute a change of circumstances
which would warrant a change in visitation
favorable to the inmate.

Page 3, slip opinion.  I am not willing to make such a broad,

sweeping statement.

The question on this appeal is not whether a parent’s

incarceration entitles him or her to visitation at the site of that

imprisonment.  As Judge McMurray points out, that subject is

comprehensively addressed in Suttles v. Suttles, 748 S.W.2d 427

(Tenn. 1988).  The real issue on this appeal is whether a petition

that alleges, in effect, that visitation was established when the
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petitioner was a free man in Hamilton County, and further alleges

that he is now incarcerated in Morgan County, makes out a prima

facie case of a change of circumstances warranting a hearing to

determine, under the principles articulated in Suttles, whether

visitation should be adjusted and, if so, to what extent.  I

believe it clearly does.  The circumstances that existed at the

time of the divorce and the subsequent decree have changed

substantially, at least according to the pleadings before us.  I am

not aware of any case holding that voluntary acts, even criminal

acts, that place a parent in a position where that parent cannot

exercise the visitation previously granted, do not qualify as a

change of circumstances on a petition to modify a court’s visita-

tion decree.  Having said this, I hasten to add that such a change

of circumstances does not necessarily mean that the visitation

requested by the petitioner is appropriate.  As Suttles teaches,

there are many factors to be considered, and the end result may

well be that the trial court will find visitation at the peniten-

tiary inappropriate.  This issue addresses itself to the broad

discretion of the trial judge.  Suttles, 748 S.W.2d at 429.

I concur in the majority’s decision that the petitioner’s

request that he be transported to a hearing is controlled by

Whisnant v. Byrd, 525 S.W.2d 152 (Tenn. 1975); that his request for

appointment of counsel addresses itself to the discretion of the

trial judge; and that the judgment below should be reversed and

this case remanded for further proceedings; however, I would remand

for a full hearing on the issues raised by the petition.
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_______________________________
Charles D. Susano, Jr., J.


