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I n t hi s  di vor c e  c a s e ,  t he  t r i a l  c our t  gr a nt e d a  di vor c e  a nd

di vi de d t he  ma r i t a l  e s t a t e .   Addi t i ona l l y t he  wi f e  ( pl a i nt i f f )  wa s

a wa r de d a l i mony i n  s ol i do a nd a t t or ne y ' s  f e e s .   Fr om t hi s  j udgme nt ,

t he  hus ba nd ( de f e nda nt )  ha s  a ppe a l e d.    We  a f f i r m t he  j udgme nt  of

t he  t r i a l  c our t .

The  de f e nda nt  pr e s e nt s  t he  f ol l owi ng i s s ue s  f or  our  r e vi e w:

1. Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  a wa r di ng t he  wi f e
a  di vor c e  ba s e d upon t he  r e l a t i ve  f a ul t  of  t he
pa r t i e s  a f t e r  pr e vi ous l y a wa r di ng t he  pa r t i e s  a
di vor c e  f r om one  a not he r  on s t i pul a t e d gr ounds ?

2. Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  a wa r di ng t he  wi f e
a l i mony i n  s o l i do a nd a t t or ne y f e e s  be c a us e  he r
ne e ds  we r e  s uf f i c i e nt l y  pr ovi de d f or  by t he  di s -
pr opor t i ona t e l y l a r ge  s ha r e  of  t he  ma r i t a l  e s t a t e
s he  r e c e i ve d?

The  a ppe l l e e  pr e s e nt s  t he  f ol l owi ng a ddi t i ona l  i s s ue s :

1. Whe t he r  t he  t r i a l  c our t  wa s  c or r e c t  i n  i t s  di vi s i on
of  t he  ma r i t a l  e s t a t e  a nd i n  a wa r di ng t he  wi f e
a l i mony of  $315. 55 [ $315. 53]  pe r  mont h a nd a t t or ne y
f e e s .

2 . Whe t he r  t he  a ppe l l a nt ,  who i s  i n  wi l f ul  c ont e mpt  of
c our t  i n  t ha t  he  ha s  not  ma de  pa yme nt  of  a l i mony a s
or de r e d by t he  c our t  l e a vi ng t he  a ppe l l e e  t o  pa y
t he  mor t ga ge  t o  pr e s e r ve  t he  a s s e t s  a t  i s s ue  i n  t he
a ppe a l ,  s houl d be  ba r r e d f r om pur s ui ng t hi s  a ppe a l
by t he  e qui t a bl e  de f e ns e  of  " c l e a n ha nds "  [ s i c ]  a nd
t he  a ppe a l  s houl d be  di s mi s s e d.
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By or de r  e nt e r e d on J une  20,  1995,  t he  t r i a l  c our t  gr a nt e d a

di vor c e  t o  t he  pa r t i e s  on s t i pul a t e d gr ounds  pur s ua nt  t o  T. C. A.  §

36- 4- 129.   The  c our t  a l s o a wa r de d t he  pl a i nt i f f  t hr e e  mont hs

a l i mony of  $200. 00 pe r  mont h a nd r e s e r ve d a l l  ot he r  ma t t e r s  pe ndi ng

f ur t he r  or de r s  of  t he  c our t .   On J a nua r y 24,  1996,  t he  c our t

c onduc t e d a not he r  he a r i ng t o  de c i de  t he  i s s ue s  t ha t  ha d be e n

r e s e r ve d a t  t he  e a r l i e r  he a r i ng.   Af t e r  a  t r i a l  t he  c our t  gr a nt e d

a  di vor c e  t o  t he  pl a i nt i f f  ba s e d on r e l a t i ve  f a ul t  not wi t hs t a ndi ng

hi s  e a r l i e r  de c r e e  gr a nt i ng a  di vor c e  on s t i pul a t e d gr ounds  a nd,

a mong ot he r  t h i ngs ,  t he  c our t  a wa r de d t he  pl a i nt i f f  s uppl e me nt a l

a t t or ne y ' s  f e e s  i n  t he  a mount  $1, 000. 00.

We  wi l l  f i r s t  l ook t o t he  s e c ond i s s ue  r a i s e d  by  t he  pl a i n-

t i f f .   The  pl a i nt i f f  ha s  a t t e mpt e d t o  s uppl e me nt  t he  r e c or d i n t hi s

c a s e  by f i l i ng a n or de r  of  t he  t r i a l  c our t  e nt e r e d on Augus t  20,

1996.   I n  t he  Augus t  or de r ,  t he  c our t  wa s  r ul i ng on a  pe t i t i on

whe r e i n i t  wa s  a l l e ge d t ha t  t he  de f e nda nt  wa s  i n  c ont e mpt  of  c our t .

Ne i t he r  a  mot i on t o  s uppl e me nt  t he  r e c or d nor  t o  c ons i de r  pos t -

j udgme nt  f a c t s  ha s  be e n ma de  i n  t hi s  c our t .   We  a r e  of  t he  opi ni on

t ha t  t hi s  i s s ue  i s  not  pr ope r l y be f or e  t hi s  c our t  a nd we  de c l i ne  t o

a ddr e s s  i t .

We  wi l l  a ddr e s s  t he  r e ma i ni ng i s s ue s  i n  or de r .   I n  t he  f i r s t

i s s ue  t he  de f e nda nt  c ompl a i ns  t ha t  t he  c our t  e r r e d i n  gr a nt i ng a

di vor c e  t o t he  pl a i nt i f f  a f t e r  ha vi ng pr e vi ous l y gr a nt e d a  di vor c e
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t o  t he  pa r t i e s  pur s ua nt  t o  T. C. A.  §  36- 4- 129.   Fi r s t l y ,  we  not e

t ha t  t he  f i r s t  or de r  gr a nt i ng a  di vor c e  i s  not  c l e a r  a s  t o  whe t he r

t he  t r i a l  c our t  a wa r de d a  di vor c e  t o  bot h  pa r t i e s  r a t he r  t ha n t o

e i t he r  pa r t y  a l one .   Se c ondl y,  we  not e  t ha t  t he  e a r l i e r  or de r  ha d

not  be c ome  f i na l  a t  t he  t i me  of  t he  e nt r y of  t he  s e c ond a nd f i na l

j udgme nt .

T. C. A.  §  36- 4- 129 pr ovi de s  a s  f ol l ows :

36- 4- 129.  St i pul at e d gr ounds  and/ or  de f e ns e s  — Gr ant
of  Di vor c e .  — ( a )  I n  a l l  a c t i ons  f or  di vor c e  f r om t he
bonds  of  ma t r i mony or  f r om be d a nd boa r d,  t he  pa r t i e s  ma y
s t i pul a t e  a s  t o  gr ounds  a nd/ or  de f e ns e s .

( b)   The  c our t  ma y,  upon s uc h s t i pul a t i ons  or  upon
pr oof ,  gr a nt  a  di vor c e  t o  t he  pa r t y  who wa s  l e s s  a t  f a ul t
or ,  i f  e i t he r  or  bot h pa r t i e s  a r e  e nt i t l e d t o a  di vor c e ,
de c l a r e  t he  pa r t i e s  t o  be  di vor c e d,  r a t he r  t ha n a wa r di ng
a  di vor c e  t o  e i t he r  pa r t y  a l one .

Si nc e  t he  or de r  of  J une  20 ,  1995,  wa s  not  f i na l ,  t he  t r i a l

c our t  wa s  a t  l i be r t y t o  e xe r c i s e  hi s  di s c r e t i on a nd a me nd or  c ha nge

t he  pr e vi ous  or de r  a t  a ny t i me . 1  We ,  t he r e f or e ,  hol d t ha t  t he

t r i a l  c our t  i n  a wa r di ng t he  di vor c e  t o t he  pl a i nt i f f  i n  t he  s e c ond

a nd f i na l  or de r  i n  t hi s  c a s e  wa s  a  pr ope r  e xe r c i s e  of  di s c r e t i on

gr a nt e d by T. C. A.  §  36- 4- 129 a nd wa s  not  e r r or .   We  r e s ol ve  t he

f i r s t  i s s ue  i n f a vor  of  t he  pl a i nt i f f .
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De f e nda nt ' s  s e c ond i s s ue  c ompl a i ns  of  t he  t r i a l  c our t ' s  a c t i on

i n a wa r di ng t he  pl a i nt i f f  a l i mony i n  s ol i do a nd a t t or ne y f e e s

be c a us e  he r  ne e ds  we r e  s uf f i c i e nt l y  pr ovi de d f or  by t he  di vi s i on of

t he  ma r i t a l  a s s e t s .   The  a l i mony a wa r d wa s  f or  $315. 53 pa ya bl e  t o

t he  pl a i nt i f f  unt i l  t he  i nde bt e dne s s  on t he  pa r t i e s '  r e s i de nc e ,

whi c h wa s  a wa r de d t o  t he  pl a i nt i f f ,  wa s  s a t i s f i e d.   We  not e  he r e

t ha t  t he  f i r s t  a nd s e c ond i s s ue  be c ome  i nt e r t wi ne d be c a us e

de f e nda nt  a r gue s  t ha t  f a ul t  on t he  pa r t  of  t he  de f e nda nt  i s  one  of

t he  f a c t or s  t o  be  c ons i de r e d whe n a ddr e s s i ng t he  i s s ue  of  a l i mony.

Se e  T. C. A.  §  36- 5- 101( d) ( 1) ( K) .   We  f i nd not hi ng i n  t he  r e c or d,

howe ve r ,  t o  s ugge s t  t ha t  t he  c our t  ba s e d i t s  de c i s i on r e l a t i ng t o

a l i mony i n  a ny wa y upon t he  r e l a t i ve  f a ul t  of  t he  pa r t i e s .

As  t o  t he  a wa r d of  a l i mony a nd a t t or ne y f e e s ,  i t  i s  we l l -

s e t t l e d t ha t  " t he  a mount  of  a l i mony a nd c ouns e l  f e e s  t o  be  a wa r de d

i n a  di vor c e  s ui t  i s  l a r ge l y i n t he  di s c r e t i on of  t he  t r i a l  j udge

a nd t he  a ppe l l a t e  c our t s  wi l l  not  i nt e r f e r e  e xc e pt  upon a  c l e a r

s howi ng of  a bus e  of  s uc h di s c r e t i on. "   Cr ouc h v.  Cr ouc h,  53 Te nn.

App.  594,  605,  385 S. W. 2d 288,  293 ( 1964) .   The  a l l owa nc e  of

a l i mony i s  a  di s c r e t i ona r y que s t i on f or  t he  t r i a l  c our t ,  a nd t he

a ppe l l a t e  c our t s  a r e  di s i nc l i ne d t o  r e vi e w t he  e xe r c i s e  of  t ha t

di s c r e t i on unl e s s  i t s  e xe r c i s e  wa s  c l e a r l y  e r r one ous .   Ha l l  v.

Ha l l ,  772 S. W. 2d 432 ( Te nn.  App.  1989) .   Whi l e  i t  i s  t r ue  t ha t  t he

pl a i nt i f f  r e c e i ve d a  hi ghe r  pe r c e nt a ge  of  t he  ma r i t a l  e s t a t e  t ha n

t he  de f e nda nt ,  i t  i s  de mons t r a t e d by t he  r e c or d t ha t  t he r e  a r e  no
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l i qui d a s s e t s  f r om whi c h t he  pl a i nt i f f  c a n s a t i s f y e i t he r  t he

mor t ga ge  pa yme nt s  on t he  ma r i t a l  r e s i de nc e  or  a t t or ne y f e e s .   The

r e c or d f ur t he r  de mons t r a t e s  t ha t  t he  de f e nda nt  ha s  a  gr e a t e r

e a r ni ng c a pa c i t y  t ha n t he  pl a i nt i f f .   The  c our t  s pe c i f i c a l l y  f ound

t ha t  t he  pl a i nt i f f  i s  e c onomi c a l l y  di s a dva nt a ge d wi t h r e s pe c t  t o

t he  de f e nda nt .   I t  i s  we l l - s e t t l e d t ha t  a n e qui t a bl e  di vi s i on i s

not  ne c e s s a r i l y  a n e qua l  one .  Tr i a l  c our t s  a r e  a f f or de d wi de

di s c r e t i on i n di vi di ng t he  i nt e r e s t  of  pa r t i e s  i n j o i nt l y  owne d

pr ope r t y.   Ha r r i ngt on v.  Ha r r i ngt on,  798 S. W. 2d 244 ( Te nn.  App.

1990) ;  Fi s he r  v .  Fi s he r ,  648 S. W. 2d 244,  246 ( Te nn.  1983) .

Ac c or di ngl y,  t he  t r i a l  c our t ' s  di s t r i but i on wi l l  be  gi ve n gr e a t

we i ght  on a ppe a l ,  Edwa r ds  v.  Edwa r ds ,  501 S. W. 2d 283,  288 ( Te nn.

App.  1973) ,  a nd wi l l  be  pr e s ume d c or r e c t  unl e s s  we  f i nd t he

pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e .   La nc a s t e r  v .  La nc a s -

t e r ,  671 S. W. 2d 501,  502 ( Te nn.  App.  1984)  a nd Ba r nhi l l  v.

Ba r nhi l l ,  826 S. W. 2d 443.   Se e  a l s o Rul e  13( d) ,  T. R. A. P.   As  t o t he

a wa r d of  a l i mony a nd a t t or ne y f e e s  we  f i nd no a bus e  of  di s c r e t i on.

As  t o t he  di s t r i but i on of  t he  ma r i t a l  e s t a t e ,  t he  e vi de nc e  doe s  not

pr e ponde r a t e  a ga i ns t  t he  j udgme nt  of  t he  t r i a l  c our t .   We  f i nd no

me r i t  i n t hi s  i s s ue .

Our  r e s ol ut i on of  t he  i s s ue s  pr e s e nt e d by t he  de f e nda nt  i s

a l s o di s pos i t i ve  of  t he  r e ma i ni ng i s s ue s  r a i s e d by t he  pl a i nt i f f .

We  f i nd i t  unne c e s s a r y t o  di s c us s  i t  f ur t he r .
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We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  a r e  a s s e s s e d t o  t he  de f e nda nt - a ppe l l a nt  a nd t hi s  c a us e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge
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ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Se vi e r  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  a r e  a s s e s s e d t o  t he  de f e nda nt - a ppe l l a nt  a nd t h i s  c a us e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                 PER CURI AM


