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1
Th e  p e t i t i o n  a l s o  s o u g h t  a  t e r mi n a t i o n  o f  t h e  p a r e n t a l  r i g h t s  o f

Ama n d a ’ s  n a t u r a l  mo t h e r ,  De b b i e  Mc Co y .   Ms .  Mc Co y ’ s  p a r e n t a l  r i g h t s  we r e

t e r mi n a t e d  b y  t h e  t r i a l  c o u r t ’ s  o r d e r  o f  De c e mb e r  6 ,  1 9 9 5 .   Th a t  d e c r e e  i s  n o t

b e f o r e  u s  o n  t h i s  a p p e a l .

2
The adoption petition is apparently still pending.  Because of the

exigency of the circumstances, we are reviewing this case as an interlocutory
appeal.

2

 Thi s  i s  a  t e r mi na t i on of  pa r e nt a l  r i ght s  c a s e .   Ca l vi n

Dougl a s  Wi l l i a ms  a nd hi s  wi f e ,  Sha r on Sa uc i e r  Wi l l i a ms

( c ol l e c t i ve l y “ t he  Wi l l i a ms ” ) ,  f i l ed a  pe t i t i on s e e ki ng t o a dopt

Ama nda  Fa i t h  Mc Coy ( Ama nda ) ,  who wa s  bor n on Nove mbe r  12,  1982.  

As  a  pa r t  of  t he  a dopt i on pe t i t i on,  t he y a l s o s ought  t o  t e r mi na t e

t he  pa r e nt a l  r i ght s  of  Ama nda ’ s  na t ur a l  f a t he r 1,  Ri c ky Lynn Mc Coy

( Fa t he r ) .   Af t e r  f i ndi ng t ha t  Fa t he r  ha d a ba ndone d Ama nda ,  t he

t r i a l  c our t  t e r mi na t e d hi s  pa r e nt a l  r i ght s  a nd a wa r de d l e ga l

c us t ody of  Ama nda  t o  t he  Wi l l i a ms . 2  Fa t he r  a ppe a l s ,  r a i s i ng

t hr e e  i s s ue s  t ha t  pr e s e nt  t he  f ol l owi ng que s t i ons :

1.   Di d t he  t r i a l  c our t  pr ope r l y t e r mi na t e
Fa t he r ’ s  pa r e nt a l  r i ght s  a nd a wa r d c us t ody of
Ama nda  t o t he  Wi l l i a ms ?

2.   Wa s  Fa t he r  de ni e d pr oc e dur a l  a nd
s ubs t a nt i ve  due  pr oc e s s ?

3.   Di d t he  t r i a l  c our t  pr ope r l y a s s e s s  a l l
c os t s ,  i nc l udi ng t he  f e e s  of  t he  gua r di a n a d
l i t e m,  a ga i ns t  Fa t he r ?

I

Ama nda  ha s  not  l i ve d wi t h Fa t he r  s i nc e  s ome  uns pe c i f i e d

t i me  pr i or  t o  Se pt e mbe r  20,  1988,  t he  da t e  of  t he  Mc Coys ’



3
Ama n d a  i s  t h e  y o u n g e s t  o f  f o u r  c h i l d r e n  b o r n  t o  Mr .  a n d  Mr s .  Mc Co y .  

Th e  o t h e r  c h i l d r e n ,  As h l e y ,  Tr a v i s  a n d  Ri c k y ,  J r . ,  we r e  n o t  t h e  s u b j e c t  o f  t h e

p r o c e e d i n g s  b e l o w.

3

di vor c e .   He  di d not  s e e k c us t ody of  Ama nda  or  he r  s i bl i ngs 3 a t

t he  t i me  of  t he  di vor c e .   Ms .  Mc Coy wa s  i ni t i a l l y a wa r de d t he i r

c us t ody;  howe ve r ,  due  t o  he r  phys i c a l  a bus e  of  t he  c hi l dr e n,  t he

De pa r t me nt  of  Huma n Se r vi c e s  ( DHS)  r e move d t he m f r om he r  c us t ody

i n Ma y,  1989.   The  c hi l dr e n we r e  t he n f ound t o  be  de pe nde nt  a nd

ne gl e c t e d;  Fa t he r  a l s o c hos e  not  t o  s e e k t he i r  c us t ody a t  t ha t

t i me .   Te mpor a r y c us t ody of  t he  c hi l dr e n,  i nc l udi ng Ama nda ,  wa s

a wa r de d t o  t he i r  ma t e r na l  gr a ndpa r e nt s ,  wi t hout  obj e c t i on by

Fa t he r ,  who wa s  gr a nt e d vi s i t a t i on r i ght s .

I n  J a nua r y,  1990,  t he  J uve ni l e  Cour t  di r e c t e d t ha t

Fa t he r  wa s  not  t o  ha ve  vi s i t a t i on wi t h t he  c hi l dr e n unt i l  he

c ompl i e d wi t h a  f os t e r  c a r e  pl a n pr e pa r e d by DHS.   Fa t he r  me t

wi t h Sus a n Bowe r s  of  DHS i n Apr i l ,  1990,  a nd i nqui r e d a s  t o  wha t

he  ha d t o  do t o  r e ga i n c us t ody of  hi s  c hi l dr e n.   She  i nf or me d hi m

t ha t  he  ne e de d t o  e s t a bl i s h a  pe r ma ne nt  home  a nd a t t e nd

c ouns e l i ng f or  a l c ohol i s m.

Fol l owi ng a  he a r i ng on Apr i l  20,  1990,  whi c h Fa t he r  di d

not  a t t e nd,  Ama nda  wa s  r e t ur ne d t o  t he  c us t ody of  DHS a nd pl a c e d

i n t he  home  of  t he  Wi l l i a ms .   Mr s .  Wi l l i a ms  wa s  Ama nda ’ s  f i r s t

gr a de  t e a c he r  a t  t he  t i me .   At  a not he r  he a r i ng t he  ne xt  mont h,

Fa t he r  voi c e d no obj e c t i on t o  Ama nda  r e ma i ni ng i n  t he  c a r e  of  t he

Wi l l i a ms .   A s e c ond DHS c a s e  wor ke r ,  De i dr a  Ande r s on,  t e s t i f i e d

t ha t  i n  Augus t ,  1990,  s he  ga ve  Fa t he r  a  c opy of  a  f os t e r  c a r e
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pl a n a nd e xpl a i ne d i t s  r e qui r e me nt s  t o  hi m.   Ms .  Ande r s on

t e s t i f i e d t ha t  he  di d not  c ompl e t e  t he  r e qui r e me nt s  of  t ha t  pl a n.  

The  t hi r d DHS wor ke r  on t he  c a s e ,  Da vi d Ma nn,  a l s o s e nt  Fa t he r  a

c opy of  t he  f os t e r  c a r e  pl a n,  but  r e c e i ve d no r e s pons e .   I n

a ddi t i on,  t he  t r a ns f e r  s umma r y pr e pa r e d by Ms .  Ande r s on on

J a nua r y 2,  1991,  r e f e r s  t o  a n e a r l i e r  pl a n,  s t a t i ng t ha t  Fa t he r

“ a l s o ha s  ha d a  f os t e r  c a r e  pl a n s i nc e  1987 a nd ha s  ye t  t o

c ompl e t e  a ny t a s ks . ”   

The  Wi l l i a ms  f i l e d t he i r  pe t i t i on f or  t e r mi na t i on of

pa r e nt a l  r i ght s  a nd a dopt i on on Apr i l  30,  1991.   I n  hi s  a ns we r ,

Fa t he r  s ought  c us t ody of  Ama nda ,  a s s e r t i ng t ha t  he  ha d be e n

pr e ve nt e d f r om s e e i ng he r  a nd t ha t  he  ha d ne ve r  r e c e i ve d a  f os t e r

c a r e  pl a n;  howe ve r ,  t he  t e s t i mony of  t he  DHS e mpl oye e s  c l e a r l y

i ndi c a t e s  t ha t  Fa t he r  di d r e c e i ve  one  or  mor e  f os t e r  c a r e  pl a ns .  

Ms .  Ande r s on s t a t e d t ha t  pa r e nt s  a l wa ys  r e c e i ve  a  c opy of  t he

pl a n,  a nd t ha t  i n  t hi s  c a s e ,  s he  pe r s ona l l y  ga ve  Fa t he r  a  c opy

a nd e xpl a i ne d i t s  c ont e nt s .

A he a r i ng on t he  Wi l l i a ms ’  pe t i t i on wa s  he l d i n

Se pt e mbe r ,  1992.   As  of  t ha t  t i me ,  Fa t he r  ha d not  vi s i t e d t he

Wi l l i a ms ’  hous e ,  a nd ha d onl y c a l l e d onc e  t o  t a l k  t o  Ama nda .   He

ha d s e nt  Ama nda  c a r ds  f or  he r  bi r t hda y,  Chr i s t ma s ,  Va l e nt i ne ’ s

Da y a nd Ea s t e r .   Fa t he r  ha d r e que s t e d a nd r e c e i ve d one  vi s i t  wi t h

Ama nda ,  a t  t he  of f i c e  of  he r  gua r di a n a d l i t e m.   Fol l owi ng t hi s

vi s i t ,  Fa t he r  r e que s t e d mor e  vi s i t a t i on,  but  t ha t  r e que s t  wa s

de ni e d by t he  t r i a l  c our t  be c a us e  t he  pr i or  vi s i t  ha d not  gone



5

we l l .   Me a nwhi l e ,  Fa t he r  ha d s i gne d ye t  a not he r  f os t e r  c a r e  pl a n,

whi c h wa s  pr e pa r e d by t he  ne xt  DHS e mpl oye e  on t hi s  c a s e ,  Ga r y

Ki dd.   Mr .  Ki dd t e s t i f i e d t ha t  Fa t he r  c oope r a t e d i n i mpl e me nt i ng

t he  pl a n,  by c ompl e t i ng s i x  we e ks  of  pa r e nt i ng c l a s s e s  a nd by

ma i nt a i ni ng t he  s a me  j ob a nd home  f or  ove r  a  ye a r .   The  t r i a l

c our t  r e c e s s e d t he  Se pt e mbe r ,  1992,  he a r i ng,  f i ndi ng t ha t ,  due  t o

t he  f a i l ur e  of  DHS t o pr ope r l y ha ndl e  Fa t he r ’ s  c a s e ,  t he r e  wa s  no

c l e a r  a nd c onvi nc i ng pr oof  t o  wa r r a nt  a  t e r mi na t i on of  Fa t he r ’ s

pa r e nt a l  r i ght s  a t  t ha t  t i me .   Howe ve r ,  t he  c our t  di d gr a nt  f ul l

c us t ody of  Ama nda  t o  t he  Wi l l i a ms ,  a ppa r e nt l y  s o t he y c oul d

obt a i n me di c a l  i ns ur a nc e  f or  he r .

The  pa r t i e s  t he n s ubmi t t e d c ompe t i ng vi s i t a t i on pl a ns

t o t he  c our t .   No f ur t he r  a c t i on wa s  t a ke n on t he  c a s e ,  howe ve r ,

f or  a ppr oxi ma t e l y one  ye a r .   Dur i ng t hi s  t i me ,  Fa t he r ’ s  onl y

c ont a c t  wi t h Ama nda  c ons i s t e d of  t wo c a r ds .   The  f i r s t  c a r d wa s

s e nt  t o  Ama nda  a f t e r  he r  bi r t hda y i n  Nove mbe r ,  1992;  t he  s e c ond

c a r d,  whi c h a r r i ve d i n  De c e mbe r ,  1992,  wa s  s i gne d “ Da ddy”  i n  wha t

a ppe a r e d t o  be  a  woma n’ s  ha ndwr i t i ng.   The  ne xt  he a r i ng wa s  he l d

i n Oc t obe r ,  1993.   Fa t he r  f a i l e d t o  a t t e nd t hi s  he a r i ng,

a l l e ge dl y due  t o  c a r  t r oubl e  on t he  wa y t o  c our t .   Fol l owi ng t ha t

he a r i ng,  t he  t r i a l  c our t  c onf i r me d t he  r e mova l  of  Ama nda  f r om t he

c us t ody of  DHS a nd t he  a wa r d of  he r  c us t ody t o  t he  Wi l l i a ms .  

Howe ve r ,  t he  c our t  s t i l l  de c l i ne d t o t e r mi na t e  Fa t he r ’ s  pa r e nt a l

r i ght s  or  t o  gr a nt  t he  a dopt i on,  onc e  a ga i n due  t o  a  l a c k of

c l e a r  a nd c onvi nc i ng e vi de nc e  of  a ba ndonme nt  r e s ul t i ng f r om t he

f a i l ur e  of  DHS t o pr ope r l y ha ndl e  Fa t he r ’ s  c a s e .   The  c our t  a l s o
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r e f us e d t o  a wa r d a ny vi s i t a t i on t o  Fa t he r  be c a us e  of  hi s  f a i l ur e

t o a ppe a r .

Af t e r  e xpl a i ni ng hi s  a bs e nc e  a nd movi ng f or  vi s i t a t i on,

Fa t he r  ma de  i t  ba c k i nt o c our t  on Apr i l  11,  1994.   He  ha d ha d no

c ont a c t  wha t s oe ve r  wi t h Ama nda  f or  ove r  a  ye a r .   Fa t he r  c ont e nde d

t ha t  he  ha d be e n wa i t i ng f or  t he  e nt r y of  a n or de r  r e ga r di ng

vi s i t a t i on,  s i nc e ,  a c c or di ng t o  hi m,  he  wa s  unde r  t he  i mpr e s s i on

t he r e  wa s  t o  be  no c ont a c t  unt i l  s uc h a n or de r  wa s  e nt e r e d.   He

t e s t i f i e d t ha t  he  ha d a t t e nde d pa r e nt i ng c l a s s e s ,  ha d ma i nt a i ne d

s t e a dy e mpl oyme nt ,  a nd ha d l i ve d i n  t he  s a me  pl a c e  f or  ove r  t hr e e

ye a r s .   On t he  ot he r  ha nd,  Fa t he r  ha d not  t r i e d t o  c a l l  Ama nda

s i nc e  be f or e  t he  Oc t obe r ,  1992,  he a r i ng,  a nd ha d f a i l e d t o  s e nd

he r  a  bi r t hda y c a r d i n  Nove mbe r .   The  c our t  ne ve r t he l e s s  gr a nt e d

Fa t he r  vi s i t a t i on on t he  t hi r d Sa t ur da y of  e a c h mont h,  a s  we l l  a s

one  phone  c a l l  e a c h Thur s da y be t we e n 8: 15 a nd 8: 30 p. m.   He  wa s

a l s o a l l owe d t o  wr i t e  l e t t e r s  a nd s e nd c a r ds  t o  Ama nda .

Fa t he r ’ s  mont hl y vi s i t a t i on wi t h Ama nda  be ga n i n  Ma y,

1994,  a nd c ont i nue d unt i l  Augus t ,  1994,  whe n he  c a nc e l e d a  vi s i t ,

a l l e ge dl y due  t o  t he  bi r t h  of  hi s  s on by hi s  c ur r e nt  wi f e .   I n

Se pt e mbe r ,  a c c or di ng t o  Fa t he r ,  he  c a l l e d t he  Wi l l i a ms  t o  s e t  up

a  vi s i t  a nd l e f t  a  me s s a ge  on t he i r  a ns we r i ng ma c hi ne ,  but

r e c e i ve d no r e s pons e .   He  di d not  t r y  t o  c a l l  a ga i n,  a nd t hus  di d

not  s e e  Ama nda  t ha t  mont h.   He  c l a i ms  t ha t  t he  s a me  t hi ng

ha ppe ne d i n  Oc t obe r ,  a nd a ga i n no vi s i t  t ook pl a c e .   Fa t he r  t he n

f i l e d c ont e mpt  c ha r ge s  a ga i ns t  t he  Wi l l i a ms ,  a nd he  di d vi s i t
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Ama nda  i n  Nove mbe r  a nd De c e mbe r  of  1994;  howe ve r ,  he  t he n s t oppe d

ma ki ng t he  vi s i t s  a nd ha d not  vi s i t e d Ama nda  s i nc e  De c e mbe r  of

1994 a s  of  t he  f i na l  he a r i ng.   Ac c or di ng t o  Fa t he r ,  t he  vi s i t s

ha d not  gone  pa r t i c ul a r l y we l l .   He  t e s t i f i e d t ha t ,  be c a us e  of

t he  Wi l l i a ms ’  pr e s e nc e  dur i ng t he  vi s i t s  a nd l i mi t a t i ons  t ha t  he

c ompl a i ne d we r e  pl a c e d on t he  vi s i t s ,  he  f e l t  t ha t  t he y we r e  not

wor t hwhi l e .   I n  s hor t ,  be c a us e ,  a ga i n a c c or di ng t o  hi m,  he

t hought  t ha t  t he  vi s i t s  c a us e d mor e  ha r m t ha n good,  he  ga ve  up on

t he m.

A s i mi l a r  pa t t e r n e me r ge d wi t h r e ga r d t o  t he  t e l e phone

vi s i t a t i on.   Fa t he r  i ni t i a l l y c a l l e d a s  s c he dul e d,  but  Ama nda

c ons i s t e nt l y  r e f us e d t o  t a l k  t o  hi m a nd hung up t he  phone .   The

r e c or d i ndi c a t e s  t ha t  Fa t he r ’ s  s ubs e que nt  c a l l s  we r e  not  a l wa ys

on t he  a ppoi nt e d da y or  a t  t he  de s i gna t e d t i me .   On s ome

oc c a s i ons ,  h e  di d not  c a l l  a t  a l l .   Thi s  s por a di c  c a l l i ng

c ont i nue d unt i l  Fe br ua r y,  1995,  whe n Fa t he r  s i mpl y ga ve  up.   He

s t a t e d t ha t  t hi s  wa s  be c a us e  Ama nda  woul d ne ve r  t a l k  t o  hi m,  a nd,

i n hi s  wor ds ,  “ a f t e r  s e ve r a l  mont hs  of  t ha t . . .  wha t  wa s  t he

poi nt ? ”

The  f i na l  he a r i ng i n  t he  t r i a l  c our t  c omme nc e d on

Nove mbe r  13,  1995.   Fa t he r  of f e r e d t he  a f or e me nt i one d

e xpl a na t i ons  f or  hi s  f a i l ur e  t o  vi s i t  a nd c a l l  Ama nda ,  a nd a l s o

t e s t i f i e d t ha t  he  wa s  be hi nd i n  c hi l d  s uppor t  pa yme nt s ,  but  t ha t

he  i nt e nde d t o  pa y hi s  a r r e a r a ge .   Fol l owi ng t hi s  he a r i ng,  t he

t r i a l  c our t  t e r mi na t e d Fa t he r ’ s  pa r e nt a l  r i ght s  a nd a wa r de d
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pe r ma ne nt  c us t ody of  Ama nda  t o  t he  Wi l l i a ms .   The  c our t

a c knowl e dge d t ha t  Fa t he r  wa s  not  a l wa ys  ke pt  i nf or me d or  pr ovi de d

wi t h doc ume nt a t i on a bout  wha t  wa s  r e qui r e d t o  i mpr ove  hi s

pa r e nt i ng s ki l l s  or  t o  r e ga i n c us t ody of  hi s  c hi l dr e n;  howe ve r ,

t he  c our t  a l s o f ound t ha t  Fa t he r  ha d not  a ggr e s s i ve l y s ought

c us t ody of  hi s  c hi l dr e n,  a nd ha d done  not hi ng on hi s  own

i ni t i a t i ve  t o  e s t a bl i s h a  home  f or  t he m.   The  c our t  f ound t ha t  he

ha d i ns t e a d wa i t e d f or  t he  c our t  or  DHS t o do t hi ngs  f or  hi m or

t e l l  hi m wha t  t o  do.   Not i ng a n a bs e nc e  of  t e s t i mony

de mons t r a t i ng Fa t he r ’ s  l ove  a nd c a r e  f or  Ama nda ,  t he  c our t  f ound

c l e a r  a nd c onvi nc i ng e vi de nc e  of  a ba ndonme nt .   The  c our t  we nt  on

t o not e  t ha t  Fa t he r ’ s  c hi l d  s uppor t  wa s  de l i nque nt ,  t ha t  t he r e

we r e  ma ny r e a s ons  why Ama nda  s houl d r e ma i n wi t h t he  Wi l l i a ms ,  a nd

t ha t  a ny c ha nge  i n  c us t ody woul d c a us e  s ubs t a nt i a l  ha r m t o

Ama nda ,  who i s  now a l mos t  14 ye a r s  ol d.   The r e  i s  t e s t i mony i n

t he  r e c or d t ha t  c l e a r l y  r e f l e c t s  t ha t  Ama nda  r e c ogni z e s  onl y t he

Wi l l i a ms  a s  he r  pa r e nt s .
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Th i s  c a s e  wa s  d e c i d e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  n e w a d o p t i o n

s t a t u t e s .   S e e  Ch a p t e r  5 3 2 ,  Pu b l i c  Ac t s  o f  1 9 9 5 .   “ Ab a n d o n me n t ”  i s  n o w d e f i n e d

a t  T. C. A.  §  3 6 - 1 - 1 0 2 ( 1 ) ( A) .

9

I I

Our  r e vi e w i s  de  nov o  upon t he  r e c or d wi t h a

pr e s umpt i on of  c or r e c t ne s s  a s  t o  t he  t r i a l  c our t ’ s  f i ndi ngs ,

unl e s s  t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e .   Rul e

13( d) ,  T. R. A. P.

Whe n a n a dopt i on pe t i t i on a l l e ge s  t ha t  a  bi ol ogi c a l

pa r e nt  ha s  a ba ndone d a  c hi l d ,  t he  t e s t  of  a ba ndonme nt 4 i s  whe t he r  

a ny c onduc t  on t he  pa r t  of  t he  pa r e nt  . . .
e vi nc e s  a  s e t t l e d pur pos e  t o  f or e go a l l
pa r e nt a l  dut i e s  a nd r e l i nqui s h a l l  pa r e nt a l
c l a i ms  t o t he  c hi l d.

Ex Par t e  Wol f e nde n,  349 S. W. 2d 713,  714 ( Te nn.  App.  1959) .   Se e

al s o Adopt i on of  Bowl i ng v .  Bowl i ng ,  631 S. W. 2d 386,  389 ( Te nn.

1982) ;  Koi v u v .  I r wi n,  721 S. W. 2d 803,  807 ( Te nn.  App.  1986) ;

Fanc he r  v .  Mann,  432 S. W. 2d 63,  66 ( Te nn.  App.  1968) .   I n  ma ki ng

t hi s  de t e r mi na t i on,

we  do not  ne c e s s a r i l y  l ook t o  t he
pr ot e s t a t i ons  of  a f f e c t i ons  a nd i nt e nt i ons
e xpr e s s e d by t he  na t ur a l  pa r e nt  but  mus t  l ook
a t  t he  pa s t  c our s e  of  c onduc t .   The  e vi de nc e
mus t  c l e a r l y  s how a  c ons c i ous  di s r e ga r d or
i ndi f f e r e nc e  t o  t he  pa r e nt a l  obl i ga t i ons  f or
a  c our t  t o  f or f e i t  t he  pa r e nt a l  r i ght s  a nd
obl i ga t i ons .
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Fanc he r ,  432 S. W. 2d a t  65.   Se e  al s o  Koi v u,  721 S. W. 2d a t  807.

The  c our t s  c ons i de r  ma ny f a c t or s  i n  de t e r mi ni ng whe t he r

a n a ba ndonme nt  ha s  t a ke n pl a c e :

( 1)  t he  pa r e nt ’ s  a bi l i t y  t o  s uppor t  t he
c hi l d;  ( 2)  t he  a mount  of  s uppor t  t he  pa r e nt
ha s  pr ovi de d t o  t he  c hi l d;  ( 3)  t he  e xt e nt  a nd
na t ur e  of  t he  c ont a c t  be t we e n t he  pa r e nt  a nd
t he  c hi l d;  ( 4)  t he  f r e que nc y of  gi f t s  on
s pe c i a l  oc c a s i ons ;  ( 5)  whe t he r  t he  pa r e nt
vol unt a r i l y  r e l i nqui s he d c us t ody of  t he
c hi l d;  ( 6)  t he  l e ngt h of  t i me  t he  c hi l d  ha s
be e n s e pa r a t e d f r om t he  pa r e nt ;  a nd ( 7)  t he
home  e nvi r onme nt  a nd c onduc t  of  t he  pa r e nt
pr i or  t o  t he  r e mova l  of  t he  c hi l d .  
[ c i t a t i ons  omi t t e d] .   No s i ngl e  f a c t or  i s
c ont r ol l i ng.   Aba ndonme nt  i nqui r i e s  a r e
he a vi l y  f a c t - or i e nt e d,  s o t he  c our t s  ma y
c ons i de r  a ny f a c t  t ha t  a s s i s t s  i n  de c i di ng
whe t he r  t he  pa r e nt ’ s  c onduc t  de mons t r a t e s  a
c ons c i ous  or  wi l l f ul  di s r e ga r d of  a l l  of  hi s
or  he r  pa r e nt a l  dut i e s .  [ c i t a t i on omi t t e d] .

O’ Dani e l  v .  Me s s i e r ,  905 S. W. 2d 182,  187 ( Te nn.  App.  1995) .

Aba ndonme nt  mus t  be  s hown by c l e a r  a nd c onvi nc i ng

e vi de nc e .   I d. ;  Koi v u,  721 S. W. 2d a t  807.   The  c onc e pt  of  c l e a r

a nd c onvi nc i ng e vi de nc e  ha s  be e n de s c r i be d a s  f ol l ows :

Whi l e  i t  i s  mor e  e xa c t i ng t ha n t he
pr e ponde r a nc e  of  t he  e vi de nc e  s t a nda r d,  i t
doe s  not  r e qui r e  s uc h c e r t a i nt y a s  t he  be yond
a  r e a s ona bl e  doubt  s t a nda r d.   Cl e a r  a nd
c onvi nc i ng e vi de nc e  e l i mi na t e s  a ny s e r i ous  or
s ubs t a nt i a l  doubt  c onc e r ni ng t he  c or r e c t ne s s
of  t he  c onc l us i ons  t o  be  dr a wn f r om t he
e vi de nc e .   I t  s houl d pr oduc e  i n  t he  f a c t -
f i nde r ’ s  mi nd a  f i r m be l i e f  or  c onvi c t i on
wi t h r e ga r d t o  t he  t r ut h of  t he  a l l e ga t i ons
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s ought  t o  be  e s t a bl i s he d.  [ c i t a t i ons
omi t t e d] .

O’ Dani e l ,  905 S. W. 2d a t  188.   Thus ,  we  mus t  de t e r mi ne  whe t he r  t he

e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  t r i a l  c our t ’ s  f i ndi ng t ha t

t he r e  wa s  c l e a r  a nd c onvi nc i ng e vi de nc e  t o  s uppor t  t he

t e r mi na t i on of  Fa t he r ’ s  pa r e nt a l  r i ght s .

I I I

As  not e d e a r l i e r ,  Ama nda  ha s  not  l i ve d wi t h Fa t he r

s i nc e  be f or e  1988.   Hi s  c ont a c t  wi t h Ama nda  s i nc e  t ha t  t i me  c a n

onl y be  c ha r a c t e r i z e d a s  s por a di c .   I t  i s  t r ue  t ha t  c e r t a i n

l i mi t a t i ons  we r e  pl a c e d by t he  t r i a l  c our t  on hi s  r e l a t i ons hi p

wi t h Ama nda ;  howe ve r ,  Fa t he r ’ s  mi ni ma l  c ont a c t  wi t h hi s  da ught e r

ha s  be e n pr i ma r i l y  due  t o  hi s  own l a c k of  i ni t i a t i ve .   Fa t he r  di d

not  s e e k c us t ody of  Ama nda  i n  hi s  di vor c e ,  or  e ve n whe n s he  wa s

r e move d f r om hi s  e x- wi f e ’ s  c us t ody due  t o  phys i c a l  a bus e .   He

a l s o di d not  s e e k c us t ody whe n Ama nda  wa s  pl a c e d wi t h he r

gr a ndpa r e nt s ,  o r  whe n s he  wa s  i ni t i a l l y pl a c e d wi t h t he  Wi l l i a ms .

Whe n Fa t he r  wa s  gi ve n a n oppor t uni t y  t o  vi s i t  h i s

da ught e r ,  he  f a i l e d t o  t a ke  a dva nt a ge  of  i t .   Si nc e  Ama nda  be ga n

l i vi ng wi t h t he  Wi l l i a ms ,  Fa t he r  ha s  vi s i t e d he r  a ppr oxi ma t e l y

s e ve n t i me s .   He  c ont i nue d t he  mont hl y vi s i t a t i on gr a nt e d by t he

c our t  unt i l  he  de c i de d t ha t  t he  vi s i t s  we r e  no l onge r  wor t hwhi l e .  

At  t ha t  poi nt ,  Fa t he r  vol unt a r i l y  t e r mi na t e d t he  vi s i t a t i on.   He
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a c knowl e dge d t ha t  s ome  vi s i t a t i on wa s  be t t e r  t ha n none ;  but

a dmi t t e d t ha t  he  qui t  vi s i t i ng ne ve r t he l e s s .   Fa t he r  l i ke wi s e

ga ve  up on hi s  we e kl y t e l e phone  vi s i t a t i on wi t h Ama nda .   He  of t e n

c a l l e d a t  t he  wr ong t i me ,  a nd i n s ome  c a s e s  di d not  c a l l  a t  a l l .  

Whe n he  di d c a l l  a t  t he  a ppoi nt e d t i me ,  Ama nda  di d not  wa nt  t o

t a l k t o  hi m,  a nd he  t he r e f or e  s t oppe d c a l l i ng a l t oge t he r  a f t e r

Fe br ua r y,  1995.   

The r e  i s  e vi de nc e  i n  t he  r e c or d t o  i ndi c a t e  t ha t  Fa t he r

wa s  a wa r e  of  wha t  he  ne e de d t o  do t o  r e ga i n c us t ody of  Ama nda ,

a nd t ha t  he  ha s  s e e n a nd di s c us s e d va r i ous  f os t e r  c a r e  pl a ns  wi t h

DHS e mpl oye e s .   The r e  a r e  f e w i ns t a nc e s  of  hi s  a t t e mpt e d

c ompl i a nc e  wi t h a ny of  t he s e  pl a ns .   I n  a ddi t i on,  t he r e  i s

e vi de nc e  t ha t  he  a l s o f a i l e d t o  c ompl y i n  a ny wa y wi t h a n e a r l i e r

f os t e r  c a r e  pl a n t ha t  ha d be e n de ve l ope d i n  1987.   Fa t he r

a c knowl e dge s  t ha t  t he  c our t  e nc our a ge d hi m t o wr i t e  l e t t e r s  a nd

s e nd c a r ds  t o  Ama nda ,  ye t  i n  t he  f i ve  a nd one - ha l f  ye a r s  t ha t

Ama nda  l i ve d i n  t he  Wi l l i a ms ’  home ,  he  s e nt  he r  onl y a  ha ndf ul  of

c a r ds ,  a nd no l e t t e r s .   Fur t he r mor e ,  a t  t he  t i me  of  t he  he a r i ng

i n Nove mbe r ,  1995,  Fa t he r  ha d not  c a l l e d t he  Wi l l i a ms  t o  f i nd out

a nyt hi ng a bout  Ama nda ’ s  s c hool ,  he r  a c t i vi t i e s ,  or  ge ne r a l  we l l -

be i ng.   For  e xa mpl e ,  he  wa s  una wa r e  t ha t  s he  ha d be e n di a gnos e d

wi t h a  l e a r ni ng di s a bi l i t y i n t he  f i r s t  gr a de .   I n a ddi t i on t o

hi s  s ome wha t  r a ndom e f f or t s  a t  c ont a c t i ng Ama nda ,  or  a t  f i ndi ng

out  i nf or ma t i on a bout  he r ,  Fa t he r  ha s  f a l l e n ove r  s i x  mont hs

be hi nd i n  c hi l d  s uppor t  pa yme nt s .
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I n de f e ns e  of  hi s  e r r a t i c  pa t t e r n of  c ont a c t  wi t h

Ama nda ,  Fa t he r  of f e r s  va r i ous  e xc us e s  t ha t  pl a c e  t he  bl a me

a l t e r na t i ve l y upon t he  t r i a l  c our t ,  DHS,  a nd t he  Wi l l i a ms .   Our

r e vi e w of  t he  r e c or d,  howe ve r ,  pe r s ua de s  us  t ha t  t he  va s t

ma j or i t y of  t he  bl a me  mus t  f a l l  upon Fa t he r  hi ms e l f .   The  t r i a l

c our t  f ound t ha t  Fa t he r

on hi s  own i ni t i a t i ve  ha s  done  not hi ng t o
e s t a bl i s h or  t o  i mpr ove  hi s  pa r e nt i ng s ki l l s
or  t o  e s t a bl i s h a  home  f or  [ Ama nda ] ,  but  ha s
i ns t e a d wa i t e d f or  t he  c our t s  or  s oc i a l
wor ke r s  or  ot he r s  t o  do i t  f or  hi m or  t o  t e l l
hi m wha t  t o  do.

I n s umma r y,  Fa t he r  f a i l e d t o  do t ha t  whi c h c oul d

r e a s ona bl y be  e xpe c t e d of  a  r e s pons i bl e ,  c a r i ng pa r e nt .   Fr om t he

t i me  t ha t  Ama nda  wa s  pl a c e d i n t he  Wi l l i a ms ’  home ,  on Apr i l  20,

1990,  t o  t he  he a r i ng i n  t he  t r i a l  c our t  on Apr i l  11,  1994,  Fa t he r

vi s i t e d hi s  da ught e r  onl y one  t i me .   Be t we e n t he  Apr i l  11,  1994

he a r i ng,  a nd t he  f i na l  he a r i ng on Nove mbe r  13,  1995,  Fa t he r  ha d

t he  oppor t uni t y  t o  e xe r c i s e  hi s  c our t - or de r e d mont hl y vi s i t a t i on

a t  l e a s t  e i ght e e n t i me s .   Dur i ng t ha t  t i me ,  he  vi s i t e d Ama nda

onl y s i x  t i me s .   Fur t he r mor e ,  Fa t he r  r a r e l y e ve n t e l e phone d

Ama nda  or  t he  Wi l l i a ms  t o  f i nd out  how s he  wa s  doi ng.   The  r e c or d

i ndi c a t e s  t ha t  a t  t he  t i me  of  t he  Apr i l  11,  1994,  he a r i ng,  he  ha d

c a l l e d t he  Wi l l i a ms  onl y onc e  i n  t he  f our  ye a r s  t ha t  s he  ha d

r e s i de d t he r e .   Af t e r  we e kl y t e l e phone  c a l l s  we r e  a l l owe d by t he

c our t ,  Fa t he r  di d not  e xe r c i s e  t ha t  vi s i t a t i on c ons i s t e nt l y

e i t he r  a nd e ve nt ua l l y  ga ve  up t r yi ng t o  c a l l .   I n  s hor t ,  Fa t he r
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ha s  not  t a ke n a dva nt a ge  of  ma ny a va i l a bl e  oppor t uni t i e s  f or

c ont a c t  wi t h Ama nda ,  a s  woul d be  e xpe c t e d of  a  pa r e nt  who wi s he d

t o r e e s t a bl i s h a  r e l a t i ons hi p wi t h hi s  c hi l d.

The  t r i a l  c our t  wa s  i n  t he  be s t  pos i t i on t o  j udge  t he

c r e di bi l i t y  of  t he  wi t ne s s e s .   We  c a nnot  s a y t ha t  t he  e vi de nc e

pr e ponde r a t e s  a ga i ns t  hi s  f i ndi ng t ha t  t he r e  i s  c l e a r  a nd

c onvi nc i ng e vi de nc e  of  a ba ndonme nt  s uf f i c i e nt  t o  t e r mi na t e

Fa t he r ’ s  pa r e nt a l  r i ght s  a nd t o  gr a nt  f ul l  c us t ody of  Ama nda  t o

t he  Wi l l i a ms .   The  bur de n wa s  on Fa t he r  t o  do mor e  t ha n s e nd a

f e w c a r ds  a nd c a l l  f r om t i me  t o  t i me .   Hi s  a s s e r t e d r e l i a nc e  upon

t he  t r i a l  c our t  a nd DHS t o do e ve r yt hi ng f or  hi m i s  no e xc us e  f or

f a i l i ng t o  ma ke  c ont a c t  wi t h Ama nda  or  t o  s t a y i nf or me d a bout  he r

l i f e .   Fa t he r ’ s  vol unt a r y t e r mi na t i on of  t he  i n- pe r s on vi s i t a t i on

wi t h hi s  da ught e r  i s  e s pe c i a l l y  di f f i c ul t  t o  unde r s t a nd,  be c a us e

i t  s e e ms  t o us  t ha t  a  pa r e nt  wi s hi ng t o r e e s t a bl i s h a

r e l a t i ons hi p wi t h hi s  c hi l d  woul d pur s ue  e ve r y a va i l a bl e

oppor t uni t y t o vi s i t  t ha t  c hi l d,  r ega r dl e s s  of  a ny l i mi t a t i ons

pl a c e d upon t he  vi s i t s .   The r e f or e ,  gi ve n t he s e  c ons i de r a t i ons ,

we  f i nd t ha t  Fa t he r ’ s  c onduc t  c l e a r l y  a nd c onvi nc i ngl y ma ni f e s t s

a  “ s e t t l e d pur pos e  t o  f or e go a l l  pa r e nt a l  dut i e s  a nd r e l i nqui s h

a l l  pa r e nt a l  c l a i ms ”  t o  Ama nda ,  i n  a c c or da nc e  wi t h Ex Par t e

Wol f e nde n a nd i t s  pr oge ny.   Fa t he r ’ s  de e ds ,  or ,  mor e

a ppr opr i a t e l y,  hi s  l a c k of  de e ds ,  s pe a k l oude r  t ha n hi s  wor ds .
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I V

Fa t he r ’ s  s e c ond i s s ue  r a i s e s  t he  que s t i on of  whe t he r  he

wa s  de ni e d pr oc e dur a l  a nd s ubs t a nt i ve  due  pr oc e s s  i n  t he s e

pr oc e e di ngs .   Fa t he r  a s s e r t s  t ha t  he  r e c e i ve d no not i c e  of  t he

Wi l l i a ms ’  pe t i t i on f or  c us t ody of  Ama nda .   Howe ve r ,  t he  e vi de nc e

i ndi c a t e s  t ha t  he  wa s  a wa r e  of  t he  he a r i ng on t he  pe t i t i on,  whi c h

wa s  he l d on Apr i l  20,  1990.   Sus a n Bowe r s  of  DHS s poke  wi t h hi m

t he  da y be f or e  t he  he a r i ng a nd r e mi nde d hi m a bout  i t .   Fa t he r  di d

not  a t t e nd t he  he a r i ng,  a nd Ama nda  wa s  s e nt  home  wi t h t he

Wi l l i a ms  t ha t  da y.   On t hi s  a nd ot he r  oc c a s i ons ,  Fa t he r  ha d

s uf f i c i e nt  not i c e  of  pe ndi ng pr oc e e di ngs  i n  t he  t r i a l  c our t .   He

a l one  i s  r e s pons i bl e  f or  hi s  e r r a t i c  a t t e nda nc e .

Fa t he r  a l s o a ppe a r s  t o  c ont e nd t ha t  t he  de l a ys  i n  t hi s

c a s e  a nd t he  f a i l ur e s  of  DHS t o f ol l ow s t a nda r d pr oc e dur e  ha ve

r e s ul t e d i n  a  de ni a l  of  hi s  due  pr oc e s s  r i ght s .   I t  i s  t r ue  t ha t

t hi s  c a s e  wa s  c ont i nue d s e ve r a l  t i me s  a nd wa s  not  a l wa ys  ha ndl e d

i n t he  us ua l  ma nne r  by DHS.   De s pi t e  t he s e  obs t a c l e s ,  Fa t he r  ha s

ha d a mpl e  oppor t uni t y  t hr oughout  t he  c our s e  of  t he s e  pr oc e e di ngs

t o r e e s t a bl i s h hi s  pa r e nt a l  r e l a t i ons hi p wi t h Ama nda ;  ye t ,  a s

pr e vi ous l y not e d,  he  ha s  f a i l e d t o  do s o.   Fa t he r  a l s o a r gue s

t ha t  t hi s  c a s e  s houl d ha ve  e nde d whe n t he  t r i a l  c our t  or i gi na l l y

f ound t ha t  t he  Wi l l i a ms  ha d f a i l e d t o  pr ove  a ba ndonme nt  by c l e a r

a nd c onvi nc i ng e vi de nc e .   The  t r i a l  c our t ,  howe ve r ,  ha d t he

a ut hor i t y  t o  c ont i nue  c us t ody i n  t he  Wi l l i a ms ,  a nd t o  c ont i nue
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t he  ma t t e r  f or  f ur t he r  r e vi e w wi t hout  r e t ur ni ng c us t ody t o  Fa t he r

pe ndi ng t ha t  r e vi e w.   

Our  a na l ys i s  of  t he  pr oc e dur a l  hi s t or y of  t hi s  c a s e

r e ve a l s  t ha t  Fa t he r  wa s  a f f or de d pr ot e c t i on of  hi s  f unda me nt a l

r i ght s .   Fur t he r mor e ,  t he  he i ght e ne d s t a nda r d of  pr oof  pr ovi de d

a ddi t i ona l  due  pr oc e s s  t o  Fa t he r  by r e qui r i ng t ha t  c l e a r  a nd

c onvi nc i ng e vi de nc e  of  a ba ndonme nt  be  s hown be f or e  hi s  pa r e nt a l

r i ght s  c oul d be  t e r mi na t e d.   Se e  St at e ,  De pt .  Of  Human Se r v i c e s

v .  Smi t h,  785 S. W. 2d 336,  339 ( Te nn.  1990) .   As  e xpl a i ne d i n  t he

pr e c e di ng s e c t i on,  t he  t r i a l  c our t ’ s  t e r mi na t i on of  Fa t he r ’ s

pa r e nt a l  r i ght s  wa s  pr ope r l y ba s e d on c l e a r  a nd c onvi nc i ng

e vi de nc e  of  a ba ndonme nt .   Thus ,  we  f i nd t ha t  Fa t he r ’ s  s e c ond

i s s ue  i s  wi t hout  me r i t .

V

I n hi s  t hi r d i s s ue ,  Fa t he r  c ont e nds  t ha t  t he  t r i a l

c our t  e r r e d by a dj udgi ng a l l  c os t s  a ga i ns t  hi m.   He  s ugge s t s  t ha t

he  s houl d ha ve  be e n c ons i de r e d a  “ pr e va i l i ng pa r t y” ,  unde r  Rul e

54. 04( 1) ,  Te nn.  R.  Ci v.  P. ,  f ol l owi ng t he  t r i a l  c our t ’ s  e a r l i e r

de t e r mi na t i on t ha t  t he  Wi l l i a ms  ha d f a i l e d t o c a r r y t he i r  bur de n

of  pr oof ,  a nd t ha t  t he  c os t s  i nc l ude d i n  t he  bi l l  of  c os t s  t o

t ha t  poi nt  t he r e f or e  s houl d not  ha ve  be e n a s s e s s e d a ga i ns t  hi m.  

Howe ve r ,  t he  Wi l l i a ms  ul t i ma t e l y we r e  t he  pr e va i l i ng pa r t i e s  i n

t hi s  ma t t e r ,  a nd t he  t r i a l  c our t  t hus  a c t e d pr ope r l y i n  a dj udgi ng

t hos e  c os t s  a ga i ns t  Fa t he r .   
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Fa t he r  a l s o a r gue s  t ha t  t hi s  wa s  not  a  pr ope r  c a s e  f or

t he  a s s e s s me nt  of  t he  gua r di a n a d l i t e m f e e s  a ga i ns t  hi m.   Rul e

54. 04( 2) ,  Te nn.  R.  Ci v.  P. ,  s pe c i f i c a l l y  i nc l ude s  gua r di a n a d

l i t e m f e e s  i n t he  c l a s s  of  a l l owa bl e  di s c r e t i ona r y c os t s .   I d.  

Fur t he r mor e ,  t he  a s s e s s me nt  of  s uc h c os t s  f a l l s  wi t hi n t he

r e a s ona bl e  di s c r e t i on of  t he  t r i a l  c our t ,  whi c h ma y a l l oc a t e  t he

c os t s  be t we e n t he  pa r t i e s  a s  i t  f e e l s  t he  e qui t i e s  r e qui r e .  

Pe r due  v .  Gr e e n Br anc h Mi n.  Co. ,  I nc . ,  837 S. W. 2d 56,  60 ( Te nn.

1992) .   Appe l l a t e  c our t s  wi l l  ge ne r a l l y not  i nt e r f e r e  wi t h t he

t r i a l  c our t ’ s  a s s e s s me nt  of  c os t s ,  a bs e nt  a  c l e a r  a bus e  of

di s c r e t i on.   I d.   We  f i nd no a bus e  of  di s c r e t i on i n  t hi s  c a s e .  

The r e f or e ,  we  uphol d t he  t r i a l  c our t ’ s  a s s e s s me nt  of  a l l  c os t s ,

i nc l udi ng t he  gua r di a n a d l i t e m f e e s ,  a ga i ns t  Fa t he r .  

The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.   Cos t s  on

a ppe a l  a r e  a s s e s s e d t o  t he  a ppe l l a nt  a nd hi s  s ur e t y.   Thi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  c ol l e c t i on of  c os t s  a s s e s s e d

t he r e ,  pur s ua nt  t o  a ppl i c a bl e  l a w.

__________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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CONCUR:

________________________
Hous t on M.  Godda r d,  P. J .

________________________
Don T.  Mc Mur r a y,  J .


