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This is an action for the collection of attorney fees. The
plaintiff, Jahn & Jahn, Attorneys, and its predecessor firns, filed
suit to collect fees for work perfornmed dating back to at | east
1975. Suit was filed in 1986, but the trial was del ayed several

times due to negotiations and the poor health of the parties.

The extensive legal work involved was centered on the
def endants' attenpt to purchase al nost 12, 000 acres in Franklin and
Marion Counties. Atotal of six lawsuits were filed in federal and
state courts, with the defendants here involved as both plaintiffs
and defendants in the actions. In addition, there were five
appeals to the Sixth Grcuit Court of Appeals, and four appeals to

our state appellate courts.

Oiginally, Jahn & Jahn was to be paid on an hourly basis,
subj ect to the approval of North Carolina attorney Janmes Giffin,
the personal attorney of defendant Wlliam T. Giffin (no rel a-
tion). For work done in 1973 and 1974, plaintiff billed defen-
dants a total of $28,000, which was approved by Attorney Giffin
and paid by M. Giffin. However, in 1975 and 1976, M. Giffin
sought to negotiate a newfee arrangenent. Plaintiffs continuedto
provi de |l egal services, but did no further billing. Part of the
negotiations for the new fee arrangenent called for Attorney

Giffin to nediate or arbitrate any fee disputes.® The record

YThis agreenent was reflected in a March 21, 1978 letter from M. Jahn to
Attorney Griffin and M. Griffin.



I ncl udes several letters fromthe parties attenpting to negotiate

the proper fee arrangenents for the |egal services provided.

Negoti ations finally broke down and plaintiff filed suit to
collect its fees in 1986. M. Giffin died in 1988, and his estate
was substituted as a party. Trial of this matter was held on
January 25, 1995. The illness of Richard P. Jahn, Sr., a partner
with Jahn & Jahn, and the attorney primarily responsible for the
servi ces provided, necessitated a continuance until June 7, 1995.
Intheinterim Pearl T. Giffin, wife of WlliamT. Giffin, died,
and her estate was substituted as a party. The Chancell or
di sm ssed the cause against Pearl Giffin, and ordered judgnent
against the remaining defendants in the amunt of $238,185.20

Thi s appeal foll owed.

Plaintiff submts the follow ng issues for our review

1. Did the trial court err in applying the six year
statute of limtations to bar plaintiff's suit against
t he defendant, Pearl T. Giffin?

2. Dd the trial court err in awarding a judgnment of
$238, 185. 20 i nstead of an award of $266, 185. 207

3. Did the trial court abuse its discretion in denying
reasonable interest on the principal anmount of the
j udgnent ?

The defendant al so submts four issues for our consider-
ation:



1. Whether the trial court erred by awardi ng a judgnent
for $238,182.00 instead of $226,128. 457

2. Whether the trial court erred by holding that Giffin
and Jahn never entered into a contingency fee contract?

3. Wiether appellant should be conpletely barred from
recovery because he failed to produce detailed billing
records?

4. Whet her appellant's clains for hours accumul ated pri or

to Septenber 18, 1980, are barred by the six year
[imtation period set forth in T.C A § 28-3-109?

We will address each issue in the order raised.

DI SM SSAL OF PEARL GRI FFI N

Plaintiff's first issue is whether the trial court was in
error in applying the six-year statute of Iimtations to bar this
action against Pearl T. Giffin. Plaintiff contends that Pear
Giffin's interests were intertwined and indistinguishable from
those of WIlliam Giffin and Square Enterprises, Inc. The
Chancel | or dism ssed the suit as to Pearl Giffin, finding that
there was no showi ng of services rendered to Ms. Giffin after
Sept enber 1980.2 The Chancellor clarified his order by ruling that
plaintiff presented no proof that fee arrangenents were ever
di scussed with Ms. Giffin, the draft fee arrangenents do not

include |ines for her signature, and she was never sent a bill for

>This suit was filed in September, 1986



services at any tine. Furthernore, the court found that the
plaintiff never submtted evidence of the value of any services to
Ms. Giffin as opposed to the total of the value of services for

t he ot her defendants.

Pearl Giffin was named as both a plaintiff and defendant in
sone of the cases involved with plaintiff's representation.
Def endant does not dispute that, but clains that Ms. Giffin's
interests were minor inthelitigation, and the | ast case i nvol vi ng
her was decided by a final order on July 10, 1980, entered by the
Chancery Court of Franklin County. Plaintiff responds by stating
that the legal work involved did not end with the 1980 final
judgnment, because nore work was involved interpreting the fina
judgnent. |ndeed, the Chancellor did issue two letter rulings in
1981 clarifying the 1980 judgnent. |f that work was done on behal f
of Ms. Giffin, the filing of this suit would have been within the

appl i cable statute of limtations.

The extensive record on appeal contains a Rul e Docket fromthe
Chancery Court of Franklin County that reflects the filing of two
letters from the Chancellor in 1981, which was after the final
judgnment. The Rule Docket also reflects that a notice of appea
was filed in 1981. Plaintiff clains that this notice was filed on
behal f of the Giffins. The Rule Docket does not specify which

party filed the notice of appeal. However, the m ddl e section of



this Court issued an opinion that supports the entries on the Rule

Docket. W quote fromthat opinion as foll ows:

On August 11, 1980, the plaintiffs filed atinely notion
pursuant to Tenn.R Cv.P. 52.02 and 59.03 to alter or
anmend the findings and judgnent of the court. The trial
court overruled plaintiffs' notion on May 15, 1981.

On May 30, 1981, plaintiffs filed a second post-j udgnent
notion under Tenn.R Cv.P. 59.03 to alter or anend the
judgnment. The plaintiffs also filed a notice of appeal
on June 12, 1981. The second post-judgnent notion has
yet to be ruled on by the | ower court.

Giffinv. Lewis, opinion filed Cctober 1, 1982 at Nashville.

The evidence from the Rule Docket and from the Court of
Appeal s clearly shows that work was performed on the Franklin
County Chancery Court case after the final judgnment issued in 1980,

and within the statute of limtations as to Ms. Giffin.

Def endants, however, submt that the ruling of this Court was
that the 1980 Judgnment was a final judgnent. Apparently, they
concl ude that because this Court held that it was a final judgnent,
we are to ignore the work that was perforned after 1980. W

respectfully reject this reasoning.

When services are to be perfornmed over an extended period of
ti me under an express or inplied contract that does not fix a term
of enploynment or a tine when conpensation is to be paid, the

statute of limtations begins to run only when the services are



fully perforned or enploynent is otherwi se term nated. See Mirray

V. Gissim 290 S.wW2d 888 (Tenn. App. 1956). Under that rule,

clearly the services involved in the Franklin County case were not
concluded or termnated with the 1980 judgnment. Even though this
court issued an opinion that the 1980 judgnent was final, it does
not negate the fact that work was perforned after 1980. W believe
that in this context, the services of the plaintiff did not end
when a final judgnent was reached in Franklin County, but when the
attorneys actually ceased working on the matter. W therefore find
that the evidence preponderates against the finding of the
chancel | or that no work was performed after the 1980 final judgnment

of the Franklin County Chancery Court.

Even t hough work was perfornmed after 1980 does not automati -
cally entitle the plaintiff to collect from Ms. Giffin.
Defendants allege that plaintiff cannot look to Ms. Giffin,
because plaintiffs did not offer any proof to explain how the
attorney client relationship developed or how Ms. Giffin was
involved in the various lawsuits. Specifically, defendants claim
that "nost state court issues did not involve her." W find this

ar gument unper suasi ve.

By their own adm ssion, at | east part of the representati on by
the plaintiff involved work for Ms. Giffin. Mre persuasive is

plaintiff's argunment that the work perfornmed for all parties is



I ndi stingui shable as to each party, and was never contenplated to
be billed on a pieceneal basis. It is clear fromthe record that
the plaintiff was hired to performthe | egal services necessary for
the purchase of the land in Franklin and Mari on Counties, whatever

t hose services may be.

Finally, as to this issue, defendant argues that the parties
contenpl ated the exclusion of Ms. Giffin fromany fee arrange-
nment . W likewise find this argunment unpersuasive. Plaintiff
argues that M. Giffin, who negotiated the fee arrangenent, was
acting as an agent for his wife. The record contains a proposed
fee arrangenent, drafted by M. Giffin's personal attorney, which
states: "Giffin represents that he has the necessary authority to
execute this Agreenent on behalf of his wife to the extent she may
have an interest in the property as well as on behalf of Square."
W also find in the record a letter fromM. Jahn to M. Giffin
dated Sept. 29, 1976, whereby he sets forth proposals for the fee
arrangenment. In the letter, M. Jahn states: "After considerable

t hought we propose the followwng to you and Ms. Giffin "

(Enphasi s ours).

Qur review of the entire record persuades us that that there
is sufficient evidence to find that Ms. Giffin was |iable for the
attorneys fees. W find that the evidence so preponderates.

Consequently, we reject defendants' contention that M. Giffin was



not the agent of Ms. Giffin, and hold that the plaintiff can | ook

to the estate of Pearl Giffin for collection of the judgnent.

PRI NCI PAL AMOUNT OF JUDGVENT

Plaintiff contends that the Chancellor erred in computing the
amount awarded. The trial court awarded the plaintiff $238, 185. 20,
based upon an exhi bit prepared by the plaintiff reflecting a total
of $266, 185. 20 based upon the hours worked. As nentioned above,
t he defendant had al ready paid $28,000 to plaintiff. The Chancel -
| or subtracted that anmount from the total submtted by the
plaintiff to arrive at the judgnment of $238, 185.20. However, the
plaintiff had already subtracted that figure before arriving at
$266, 185. 20. We believe that the Chancellor was in error in
subtracting the $28,000 al ready paid, and, therefore, are of the
opi nion that the the anount of the judgnent should be increased to

$266, 185. 20.

PREJUDGVENT | NTEREST

The third issue raised by the plaintiff is whether the tria
court abused its discretion in denying interest on the principal
amount of the judgnent. Tennessee Code Annotated 8§ 47-14-123

provi des that prejudgnment interest may be awarded as an el enent of



damages "in accordance with the principles of equity at any rate
not in excess of the maxi mumeffective rate of ten percent (10%

per annum" See also Schoen v. J.C. Bradford & Co., 667 S.W2d 97

(Tenn. App. 1984). GCenerally, theruleistoallowinterest in al
cases where the amount of the debt is certain and not disputed on
reasonable grounds, in accordance with principles of equity.

Mtchell v. Mtchell, 876 S.W2d 830 (Tenn. 1994); Textile Wrkers

Union v. Brookside MIls, lInc., 326 S.W2d 671 (Tenn. 1959).

Prejudgnent interest is not allowed as a matter of right in

Tennessee on unli qui dated cl ai ns for danages. B.F. Myers & Son of

Goodl ettsville, Inc. v. Evans, 612 S.W2d 912 (Tenn. App. 1980).

Since the anmount of the services rendered in this case was
uncertain and di sputed, whether to award prejudgnment interest was
within the sound discretion of the trial court, and that decision
will not be disturbed upon appellate review unless the record
i ndi cates a mani fest and pal pabl e abuse of discretion. See Engert

v. Peerless Insurance Co., 53 Tenn. App. 310, 382 S.W2d 541

(1964); Teaque Brothers, Inc. v. Martin & Bayley, Inc., 750 S. W 2d

152 (Tenn. App. 1987); In re Estate of Cooper, 689 S W2d 870

(Tenn. App. 1985). The award of prejudgnent interest as an el enent
of danages is not to be considered a penalty inposed upon the

def endant . In re Estate of Davis, 719 S.W2d 526 (Tenn. App

1986) . The trial court declined to award prejudgnent interest,
finding that neither party was particularly to blane for the | ong

delay in trying this matter, but enphasized that in a case such as

10



this, it is the attorney's responsibility to reach and finalize an

agreenent over fees. W find no abuse of discretion.

DEFENDANT' S COVPUTATI ON OF THE JUDGVENT

The defendant clains that the proper calculation of the
judgnment was $226,128.96, due to a $13,011.00 credit to plaintiff
in 1974. Defendant clainms that plaintiff's own statenents sent to
M. Giffin do not reflect a past due bal ance for work conpleted in
1974. W have found that the Chancellor was in error in his
conputation of the judgnent, but we do not believe that his error
was in favor of the plaintiff, as defendants all ege. W not e,
however, that the evidence introduced showed that defendants had
only paid $28,000.00 in paynments, which would not include the
$13, 000. 00 that defendants now claim was paid. The Chancel |l or
found that the defendants had only paid $28,000.00 for |egal
services, and we we are unwilling to hold that the evidence

preponderates to the contrary.

CONTI NGENCY CONTRACT

The next issue raised by the defendants is that the trial
court erred by holding that M. Giffin and Jahn & Jahn did not
enter into a contingency fee contract. Def endants cl aim that

despite a failure of the parties to sign a witten contract, a

11



val id contract was neverthel ess reached. Defendant correctly cites
several Tennessee cases containing the fundanental principles of
contract law, which we need not cite herein. However, while
defendant’'s recitation of the lawis correct, their application to

the facts at hand i s not.

Def endants first argue that both parties believed a contin-
gency fee contract existed, evidenced by the fact that plaintiff
ceased billing M. Giffin on an hourly rate in 1976, and expressed
"extreme displeasure” over the settlenment of one of the cases he
was handling. W believe the evidence suggests otherw se.
Def endants cite several letters in the record from M. Jahn
concerni ng a proposed fee arrangenent. Defendants claimthat these
letters are evidence that a contract was fornmed, but that the
parties continued to "bicker about certain imuaterial ternms."” W
have reviewed the correspondence cited to us, and find that the
points of contention between the parties anmounts to nore than

si mpl e bi ckering about immterial terns.

According to the correspondence, M. Jahn sent M. Giffin a
proposed contingency fee contract in 1977. Defendants contend t hat
M. Giffin accepted the proposal, as evidenced by a letter from
M. Jahn to M. Giffin and Attorney Giffin, dated May 10, 1978.
In that letter, M. Jahn wote "(d)uring the recent hearings Bil

advi sed ne that he was agreeable to the attached fee contract which

12



we subm tted sonetine back, other than he wanted to be sure that he
was under no obligation to invest further in the Lewi s property, or
to retain an investnent in sanme if he did not choose to do so
voluntarily.” W do not find this to be evidence that M. Giffin
had in fact agreed to the contract, but instead evidence that he
was agreeable to the contract, with certain details yet to be
worked out. This interpretationis reinforced by the fact that M.
Jahn asked M. Giffin to reexamne the contract to see if it did
address his concerns. There is no evidence at that point that the
contract was altered in any way. Therefore, we believe that at
that tinme, M. Jahn was resubmtting his original offer, rather
t han acknow edgi ng an acceptance by M. Giffin. M. Giffin never
signed the original contract that defendants claim was accepted.
Rat her, the parties continued to have correspondence trying to iron
out the details of the contract. In essence, we believe the
parti es agreed that a contingency fee arrangenent was t he appropri -
ate way for the plaintiff to be conpensated for services rendered,
but an actual contingency fee arrangenent was never reached.
Therefore, a neeting of the m nds never occurred. As pointed out
by the defendants, we will not wuphold an agreenent that is
i ndefinite and uncertain as to the obligations inposed upon the

parties. See Janestowne on Signal v. First Federal Savings & Loan,

807 S.W2d 559 (Tenn. App. 1990).

13



As to defendants' contention that the plaintiff believed that
t hey were operating under a contingency fee arrangenent since they
ceased hourly billing and becane upset over the term nation of one
of the cases, we believe that these acts were consistent wth the
understanding that the parties were attenpting to negotiate a
conti ngency fee arrangenent, but had yet to do so. The record is
replete with correspondence from M. Jahn insisting that an
arrangenent be reached. That evi dence shows that in fact M. Jahn
was not operating under a contingency fee, but rather anticipated

that he eventually woul d be.

Bl LLI NG RECORDS

The next issue raised by defendants is whether the plaintiff
should be barred from recovery because it failed to produce
detailed billing records. Although plaintiff was unable to produce
the billing records due to their inadvertent destruction, it was
abl e to produce evidence of the total anmount of services rendered
(4,404.4 hours, with 622 of those hours being paid). plaintiff
presented the testinmony of M. Jahn concerning the total anount of
hours he and his firm had spent, and testinony of the value of
t hose services by Chattanooga Attorney Harry Will.*® The Chancel -

| or stated that he was "satisfied that the hourly anmounts, the tine

3We note that the detailed records were avail abl e duri ng the di scovery process
of this trial, but were destroyed prior to the trial.

14



actually involved and spent by the plaintiffs, is in fact reason-
able and necessary,” and that there was "anple reference and
docunentation to the nunber of hours that had been accrued as of
specific times, so the Court is satisfied that the hourly sunmmary
that has been prepared and introduced as part of Exhibit 1, Tab 2,
isin fact an accurate delineation of the anount of tine devoted by

the plaintiff and other nenbers of his law firm"

Since this was a factual determ nation by the trial court, our
standard of review is de novo upon the record, acconpanied by a
presunption of correctness of the finding, unl ess the preponderance
of the evidence is otherw se. Rul e 13(d), Tennessee Rules of
Appel | ate Procedure. W find no evidence in the record that the
time clainmed to have been spent by the plaintiff was incorrect.

This issue is without nerit.

STATUTE OF LI M TATI ONS

The final issue raised in this appeal is whether the plain-
tiff's claimfor hours accumul ated prior to Septenber 18, 1980 is
barred by the six-year limtation period as set forth in Tenn. Code
Ann. 8§ 28-3-109. As we have previously stated, we do not believe
that either party contenplated the services rendered were to be
bill ed on a pieceneal basis. Therefore, since no definite contract

was ever entered into, under the teachings of Miurray v. Gissim

15



di scussed supra, we hold that the statute of limtation did not
begin to run until all of the work ended in the Franklin County
Chancery case. We find that plaintiff was hired to assist the
defendants in purchasing |and, which service required extensive
litigation. Despite the fact that nunmerous |awsuits and appeal s
wer e i nvol ved, the work perfornmed up until the end of the Franklin
County appeal (with the exception of the work billed and paid on an
hourly basis) was continuous in nature, a direct result of the
attenpted purchase of the land, and is not barred by the statute of

limtation cited by defendants.

The judgnent of the trial court is nodified to award a
j udgnent in the amount of $266, 185.20 to the plaintiffs against all
def endants, including Pearl T. Giffin. The judgnent of the trial
court is affirmed in all other respects. Costs are taxed to the
appel l ees and this cause is remanded to the trial court for the

coll ection thereof.

Don T. McMirray, J.

CONCUR

Houston M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge
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SQUARE ENTERPRI SES, | NC.
WLLIAMT. GRIFFIN and wife,
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Def endant s- Appel | ees

ORDER

This appeal cane on to be heard upon the record from the
Chancery Court of Ham |ton County, briefs and argunment of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was error in the trial court, however the judgnent of the tria
court can be nodified pursuant to Rule 36, T.R A.P. to correct the
error.

The judgnent of the trial court is nodified to award a
j udgnent in the amount of $266, 185.20 to the plaintiffs against al
defendants, including Pearl T. Giffin. The judgnment of the trial

court is affirmed in all other respects. Costs are taxed to the



appellees and this cause is remanded to the trial court for the

coll ection thereof.

PER CURI AM
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