
FILED
October 21, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS

J AHN & J AHN,  At t or ne ys ,          ) HAMI LTON CHANCERY
                                ) C. A.  NO.  03A01- 9604- CH- 00167
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  HOWELL N.  PEOPLES
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
SQUARE ENTERPRI SES,  I NC. ,        ) MODI FI ED I N PART,  AFFI RMED I N
WI LLI AM T.  GRI FFI N a nd wi f e ,     )   PART AND REMANDED
PEARL T.  GRI FFI N,                )
                                )

De f e nda nt s - Appe l l e e s   )

RI CHARD P.  J AHN,  J R. ,  a nd J .  CHRI STOPHER CLEM,  J a hn a nd We e ks ,
Cha t t a nooga  f or  a ppe l l a nt s .

C.  CREWS TOWNSEND a nd W.  SCOTT PARRI SH,  Mi l l e r  a nd Ma r t i n,
Cha t t a nooga ,  f or  Appe l l e e s .

O P I  N I  O N

Mc Mur r a y,  J .



1
Th i s  a g r e e me n t  wa s  r e f l e c t e d  i n  a  Ma r c h  2 1 ,  1 9 7 8  l e t t e r  f r o m Mr .  J a h n  t o

At t o r n e y  Gr i f f i n  a n d  Mr .  Gr i f f i n .

2

Thi s  i s  a n  a c t i on f or  t he  c ol l e c t i on of  a t t or ne y f e e s .   The

pl a i nt i f f ,  J a hn & J a hn,  At t or ne ys ,  a nd i t s  pr e de c e s s or  f i r ms ,  f i l e d

s ui t  t o  c ol l e c t  f e e s  f or  wor k pe r f or me d da t i ng ba c k t o  a t  l e a s t

1975.   Sui t  wa s  f i l e d i n  1986,  but  t he  t r i a l  wa s  de l a ye d s e ve r a l

t i me s  due  t o  ne got i a t i ons  a nd t he  poor  he a l t h  of  t he  pa r t i e s .

The  e xt e ns i ve  l e ga l  wor k i nvol ve d wa s  c e nt e r e d  on  t he

de f e nda nt s '  a t t e mpt  t o  pur c ha s e  a l mos t  12, 000 a c r e s  i n  Fr a nkl i n  a nd

Ma r i on Count i e s .   A t ot a l  of  s i x l a ws ui t s  we r e  f i l e d i n f e de r a l  a nd

s t a t e  c our t s ,  wi t h t he  de f e nda nt s  he r e  i nvol ve d a s  bot h pl a i nt i f f s

a nd de f e nda nt s  i n  t he  a c t i ons .   I n  a ddi t i on,  t he r e  we r e  f i ve

a ppe a l s  t o t he  Si xt h Ci r c ui t  Cour t  of  Appe a l s ,  a nd f our  a ppe a l s  t o

our  s t a t e  a ppe l l a t e  c our t s .

Or i gi na l l y,  J a hn & J a hn  wa s  t o  be  pa i d on a n hour l y ba s i s ,

s ubj e c t  t o  t he  a ppr ova l  of  Nor t h Ca r ol i na  a t t or ne y J a me s  Gr i f f i n ,

t he  pe r s ona l  a t t or ne y of  de f e nda nt  Wi l l i a m T.  Gr i f f i n  ( no r e l a -

t i on) .    For  wor k done  i n  1973 a nd 1974,  pl a i nt i f f  bi l l e d de f e n-

da nt s  a  t ot a l  of  $28, 000,  whi c h wa s  a ppr ove d by At t or ne y Gr i f f i n

a nd pa i d by Mr .  Gr i f f i n .   Howe ve r ,  i n  1975 a nd 1976,  Mr .  Gr i f f i n

s ought  t o  ne got i a t e  a  ne w f e e  a r r a nge me nt .   Pl a i nt i f f s  c ont i nue d t o

pr ovi de  l e ga l  s e r vi c e s ,  but  di d no f ur t he r  bi l l i ng.   Pa r t  of  t he

ne got i a t i ons  f or  t he  ne w f e e  a r r a nge me nt  c a l l e d f or  At t or ne y

Gr i f f i n  t o me di a t e  or  a r bi t r a t e  a ny f e e  di s put e s . 1  The  r e c or d
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i nc l ude s  s e ve r a l  l e t t e r s  f r om t he  pa r t i e s  a t t e mpt i ng t o ne got i a t e

t he  pr ope r  f e e  a r r a nge me nt s  f or  t he  l e ga l  s e r vi c e s  pr ovi de d.

Ne got i a t i ons  f i na l l y  br oke  down a nd pl a i nt i f f  f i l e d s ui t  t o

c ol l e c t  i t s  f e e s  i n 1986.   Mr .  Gr i f f i n di e d i n  1988,  a nd hi s  e s t a t e

wa s  s ubs t i t ut e d a s  a  pa r t y.   Tr i a l  of  t hi s  ma t t e r  wa s  he l d on

J a nua r y 25,  1995.   The  i l l ne s s  of   Ri c ha r d P.  J a hn,  Sr . ,  a  pa r t ne r

wi t h J a hn & J a hn,  a nd t he  a t t or ne y pr i ma r i l y  r e s pons i bl e  f or  t he

s e r vi c e s  pr ovi de d,  ne c e s s i t a t e d a  c ont i nua nc e  unt i l  J une  7,  1995.

I n t he  i nt e r i m,  Pe a r l  T.  Gr i f f i n,  wi f e  of  Wi l l i a m T.  Gr i f f i n,  d i e d,

a nd he r  e s t a t e  wa s  s ubs t i t ut e d a s  a  pa r t y .   The  Cha nc e l l or

di s mi s s e d t he  c a us e  a ga i ns t  Pe a r l  Gr i f f i n ,  a nd or de r e d j udgme nt

a ga i ns t  t he  r e ma i ni ng de f e nda nt s  i n  t he  a mount  of  $238, 185. 20.

Thi s  a ppe a l  f ol l owe d.

Pl a i nt i f f  s ubmi t s  t he  f ol l owi ng i s s ue s  f or  our  r e vi e w:

1.  Di d t he  t r i a l  c our t  e r r  i n  a ppl yi ng t he  s i x  ye a r
s t a t ut e  of  l i mi t a t i ons  t o ba r  pl a i nt i f f ' s  s ui t  a ga i ns t
t he  de f e nda nt ,  Pe a r l  T.  Gr i f f i n?

2.  Di d t he  t r i a l  c our t  e r r  i n  a wa r di ng a  j udgme nt  of
$238, 185. 20 i ns t e a d of  a n a wa r d of  $266, 185. 20?

3 .  Di d t he  t r i a l  c our t  a bus e  i t s  di s c r e t i on i n  de nyi ng
r e a s ona bl e  i nt e r e s t  on t he  pr i nc i pa l  a mount  of  t he
j udgme nt ?

The  de f e nda nt  a l s o s ubmi t s  f our  i s s ue s  f or  our  c ons i de r -
a t i on:



2
Th i s  s u i t  wa s  f i l e d  i n  Se p t e mb e r ,  1 9 8 6 .

4

1.  Whe t he r  t he  t r i a l  c our t  e r r e d by a wa r di ng a  j udgme nt
f or  $238, 182. 00 i ns t e a d of  $226, 128. 45?

2.  Whe t he r  t he  t r i a l  c our t  e r r e d by hol di ng t ha t  Gr i f f i n
a nd J a hn ne ve r  e nt e r e d i nt o a  c ont i nge nc y f e e  c ont r a c t ?

3.  Whe t he r  a ppe l l a nt  s houl d be  c ompl e t e l y ba r r e d f r om
r e c ove r y be c a us e  he  f a i l e d t o  pr oduc e  de t a i l e d bi l l i ng
r e c or ds ?

4.  Whe t he r  a ppe l l a nt ' s  c l a i ms  f or  hour s  a c c umul a t e d pr i or
t o Se pt e mbe r  18,  1980,  a r e  ba r r e d by t he  s i x  ye a r
l i mi t a t i on pe r i od s e t  f or t h  i n  T. C. A.  §  28- 3- 109?

We  wi l l  a ddr e s s  e a c h i s s ue  i n  t he  or de r  r a i s e d.

DI SMI SSAL OF PEARL GRI FFI N

Pl a i nt i f f ' s  f i r s t  i s s ue  i s  whe t he r  t he  t r i a l  c our t  wa s  i n

e r r or  i n  a ppl yi ng t he  s i x- ye a r  s t a t ut e  of  l i mi t a t i ons  t o  ba r  t hi s

a c t i on a ga i ns t  Pe a r l  T.  Gr i f f i n.   Pl a i nt i f f  c ont e nds  t ha t  Pe a r l

Gr i f f i n ' s  i nt e r e s t s  we r e  i nt e r t wi ne d a nd i ndi s t i ngui s ha bl e  f r om

t hos e  of  Wi l l i a m Gr i f f i n  a nd Squa r e  Ent e r pr i s e s ,  I nc .   The

Cha nc e l l or  di s mi s s e d t he  s ui t  a s  t o Pe a r l  Gr i f f i n,  f i ndi ng t ha t

t he r e  wa s  no s howi ng of  s e r vi c e s  r e nde r e d t o  Mr s .  Gr i f f i n  a f t e r

Se pt e mbe r  1980. 2  The  Cha nc e l l or  c l a r i f i e d hi s  or de r  by r ul i ng t ha t

pl a i nt i f f  pr e s e nt e d no pr oof  t ha t  f e e  a r r a nge me nt s  we r e  e ve r

di s c us s e d wi t h Mr s .  Gr i f f i n ,  t he  dr a f t  f e e  a r r a nge me nt s  do not

i nc l ude  l i ne s  f or  he r  s i gna t ur e ,  a nd s he  wa s  ne ve r  s e nt  a  bi l l  f or



5

s e r vi c e s  a t  a ny t i me .   Fur t he r mor e ,  t he  c our t  f ound t ha t  t he

pl a i nt i f f  ne ve r  s ubmi t t e d e vi de nc e  of  t he  va l ue  of  a ny s e r vi c e s  t o

Mr s .  Gr i f f i n  a s  oppos e d t o  t he  t ot a l  of  t he  va l ue  of  s e r vi c e s  f or

t he  ot he r  de f e nda nt s .

Pe a r l  Gr i f f i n  wa s  na me d a s  bot h a  pl a i nt i f f  a nd de f e nda nt  i n

s ome  of  t he  c a s e s  i nvol ve d wi t h pl a i nt i f f ' s  r e pr e s e nt a t i on .

De f e nda nt  doe s  not  di s put e  t ha t ,  but  c l a i ms  t ha t  Mr s .  Gr i f f i n ' s

i nt e r e s t s  we r e  mi nor  i n t he  l i t i ga t i on,  a nd t he  l a s t  c a s e  i nvol vi ng

he r  wa s  de c i de d by a  f i na l  or de r  on J ul y 10,  1980,  e nt e r e d by t he

Cha nc e r y Cour t  of  Fr a nkl i n  Count y.    Pl a i nt i f f   r e s ponds  by s t a t i ng

t ha t  t he  l e ga l  wor k i nvol ve d di d not  e nd wi t h t he  1980 f i na l

j udgme nt ,  be c a us e  mor e  wor k wa s  i nvol ve d i nt e r pr e t i ng t he  f i na l

j udgme nt .   I nde e d,  t he  Cha nc e l l or  di d i s s ue  t wo l e t t e r  r ul i ngs  i n

1981 c l a r i f yi ng t he  1980 j udgme nt .   I f  t ha t  wor k wa s  done  on be ha l f

of  Mr s .  Gr i f f i n,  t he  f i l i ng of  t hi s  s ui t  woul d ha ve  be e n wi t hi n t he

a ppl i c a bl e  s t a t ut e  of  l i mi t a t i ons .

The  e xt e ns i ve  r e c or d on a ppe a l  c ont a i ns  a  Rul e  Doc ke t  f r om t he

Cha nc e r y Cour t  of  Fr a nkl i n  Count y t ha t  r e f l e c t s  t he  f i l i ng of  t wo

l e t t e r s  f r om t he  Cha nc e l l or  i n  1981,  whi c h wa s  a f t e r  t he  f i na l

j udgme nt .   The  Rul e  Doc ke t  a l s o r e f l e c t s  t ha t  a  not i c e  of  a ppe a l

wa s  f i l e d i n 1981.   Pl a i nt i f f  c l a i ms  t ha t  t hi s  not i c e  wa s  f i l e d on

be ha l f  of  t he  Gr i f f i ns .   The  Rul e  Doc ke t  doe s  not  s pe c i f y whi c h

pa r t y f i l e d t he  not i c e  of  a ppe a l .    Howe ve r ,  t he  mi ddl e  s e c t i on of
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t hi s  Cour t  i s s ue d a n  opi ni on t ha t  s uppor t s  t he  e nt r i e s  on t he  Rul e

Doc ke t .   We  quot e  f r om t ha t  opi ni on a s  f ol l ows :

On Augus t  11,  1980,  t he  pl a i nt i f f s   f i l e d a  t i me l y mot i on
pur s ua nt  t o  Te nn. R. Ci v. P.  52. 02 a nd 59. 03 t o  a l t e r  or
a me nd t he  f i ndi ngs  a nd j udgme nt  of  t he  c our t .   The  t r i a l
c our t  ove r r ul e d pl a i nt i f f s '  mot i on on Ma y 15,  1981.

On Ma y 30,  1981,  pl a i nt i f f s  f i l e d a  s e c ond pos t - j udgme nt
mot i on unde r  Te nn. R. Ci v. P.  59. 03 t o  a l t e r  or  a me nd t he
j udgme nt .   The  pl a i nt i f f s  a l s o f i l e d a  not i c e  of  a ppe a l
on J une  12,  1981.   The  s e c ond pos t - j udgme nt  mot i on ha s
ye t  t o  be  r ul e d on by t he  l owe r  c our t .

Gr i f f i n  v .  Le wi s ,  opi ni on f i l e d Oc t obe r  1 ,  1982 a t  Na s hvi l l e .

The  e vi de nc e  f r om t he  Rul e  Doc ke t  a nd f r om t he  Cour t  of

Appe a l s  c l e a r l y  s hows  t ha t  wor k wa s  pe r f or me d on t he  Fr a nkl i n

Count y Cha nc e r y Cour t  c a s e  a f t e r  t he  f i na l  j udgme nt  i s s ue d i n  1980,

a nd wi t hi n t he  s t a t ut e  of  l i mi t a t i ons  a s  t o Mr s .  Gr i f f i n.   

De f e nda nt s ,  howe ve r ,  s ubmi t  t ha t  t he  r ul i ng of  t hi s  Cour t  wa s

t ha t  t he  1980 J udgme nt  wa s  a  f i na l  j udgme nt .   Appa r e nt l y ,  t he y

c onc l ude  t ha t  be c a us e  t hi s  Cour t  he l d t ha t  i t  wa s  a  f i na l  j udgme nt ,

we  a r e  t o  i gnor e  t he  wor k t ha t  wa s  pe r f or me d a f t e r  1980.   We

r e s pe c t f ul l y  r e j e c t  t hi s  r e a s oni ng.

Whe n s e r vi c e s  a r e  t o  be  pe r f or me d ove r  a n e xt e nde d pe r i od of

t i me  unde r  a n e xpr e s s  or  i mpl i e d c ont r a c t  t ha t  doe s  not  f i x  a  t e r m

of  e mpl oyme nt  or  a  t i me  whe n c ompe ns a t i on i s  t o  be  pa i d,  t he

s t a t ut e  of  l i mi t a t i ons  be gi ns  t o  r un onl y whe n t he  s e r vi c e s  a r e
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f ul l y pe r f or me d or  e mpl oyme nt  i s  ot he r wi s e  t e r mi na t e d.   Se e  Mur r a y

v.  Gr i s s i m,  290 S. W. 2d 888 ( Te nn.  App.  1956) .   Unde r  t ha t  r ul e ,

c l e a r l y  t he  s e r vi c e s  i nvol ve d i n  t he  Fr a nkl i n  Count y c a s e  we r e  not

c onc l ude d or  t e r mi na t e d wi t h t he  1980 j udgme nt .   Eve n t hough t hi s

c our t  i s s ue d a n opi ni on t ha t  t he  1980 j udgme nt  wa s  f i na l ,  i t  doe s

not  ne ga t e  t he  f a c t  t ha t  wor k wa s  pe r f or me d a f t e r  1980.   We  be l i e ve

t ha t  i n  t h i s  c ont e xt ,  t he  s e r vi c e s  of  t he  pl a i nt i f f  di d not  e nd

whe n a  f i na l  j udgme nt  wa s  r e a c he d i n  Fr a nkl i n  Count y,  but  whe n t he

a t t or ne ys  a c t ua l l y  c e a s e d  wor ki ng on t he  ma t t e r .   We  t he r e f or e  f i nd

t ha t  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  f i ndi ng of  t he

c ha nc e l l or  t ha t  no wor k wa s  pe r f or me d a f t e r  t he  1980 f i na l  j udgme nt

of  t he  Fr a nkl i n  Count y Cha nc e r y Cour t .  

Eve n t hough wor k wa s  pe r f or me d a f t e r  1980 doe s  not  a ut oma t i -

c a l l y  e nt i t l e  t he  pl a i nt i f f  t o  c ol l e c t  f r om Mr s .  Gr i f f i n.

De f e nda nt s  a l l e ge  t ha t  pl a i nt i f f  c a nnot  l ook t o Mr s .  Gr i f f i n,

be c a us e  pl a i nt i f f s  di d not  of f e r  a ny pr oof  t o  e xpl a i n how t he

a t t or ne y c l i e nt  r e l a t i ons hi p de ve l ope d or  how Mr s .  Gr i f f i n  wa s

i nvol ve d i n  t he  va r i ous  l a ws ui t s .   Spe c i f i c a l l y ,  de f e nda nt s  c l a i m

t ha t  " mos t  s t a t e  c our t  i s s ue s  di d not  i nvol ve  he r . "   We  f i nd t hi s

a r gume nt  unpe r s ua s i ve .

By t he i r  own a dmi s s i on,  a t  l e a s t  pa r t  of  t he  r e pr e s e nt a t i on by

t he  pl a i nt i f f  i nvol ve d wor k f or  Mr s .  Gr i f f i n .   Mor e  pe r s ua s i ve  i s

pl a i nt i f f ' s  a r gume nt  t ha t  t he  wor k pe r f or me d f or  a l l  pa r t i e s  i s
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i ndi s t i ngui s ha bl e  a s  t o  e a c h pa r t y ,  a nd wa s  ne ve r  c ont e mpl a t e d t o

be  bi l l e d on a  pi e c e me a l  ba s i s .   I t  i s  c l e a r  f r om t he  r e c or d t ha t

t he  pl a i nt i f f  wa s  hi r e d t o  pe r f or m t he  l e ga l  s e r vi c e s  ne c e s s a r y f or

t he  pur c ha s e  of  t he  l a nd i n  Fr a nkl i n  a nd Ma r i on Count i e s ,  wha t e ve r

t hos e  s e r vi c e s  ma y be .  

Fi na l l y,  a s  t o t hi s  i s s ue ,  de f e nda nt  a r gue s  t ha t  t he  pa r t i e s

c ont e mpl a t e d t he  e xc l us i on of  Mr s .  Gr i f f i n  f r om a ny f e e  a r r a nge -

me nt .   We  l i ke wi s e  f i nd t hi s  a r gume nt  unpe r s ua s i ve .   Pl a i nt i f f

a r gue s  t ha t  Mr .  Gr i f f i n ,  who ne got i a t e d t he  f e e  a r r a nge me nt ,  wa s

a c t i ng a s  a n a ge nt  f or  hi s  wi f e .   The  r e c or d c ont a i ns  a  pr opos e d

f e e  a r r a nge me nt ,  dr a f t e d by Mr .  Gr i f f i n ' s  pe r s ona l  a t t or ne y,  whi c h

s t a t e s :  " Gr i f f i n  r e pr e s e nt s  t ha t  he  ha s  t he  ne c e s s a r y a ut hor i t y  t o

e xe c ut e  t hi s  Agr e e me nt  on be ha l f  of  hi s  wi f e  t o  t he  e xt e nt  s he  ma y

ha ve  a n i nt e r e s t  i n  t he  pr ope r t y a s  we l l  a s  on be ha l f  of  Squa r e . "

We  a l s o  f i nd  i n  t he  r e c or d a  l e t t e r  f r om Mr .  J a hn t o  Mr .  Gr i f f i n

da t e d Se pt .  29,  1976,  whe r e by he  s e t s  f or t h  pr opos a l s  f or  t he  f e e

a r r a nge me nt .   I n  t he  l e t t e r ,  Mr .  J a hn s t a t e s :  " Af t e r  c ons i de r a bl e

t hought  we  pr opos e  t he  f o l l owi ng t o  you a nd Mr s .  Gr i f f i n. "

( Empha s i s  our s ) .

Our  r e vi e w of  t he  e nt i r e  r e c or d pe r s ua de s  us  t ha t  t ha t  t he r e

i s  s uf f i c i e nt  e vi de nc e  t o f i nd t ha t  Mr s .  Gr i f f i n wa s  l i a bl e  f or  t he

a t t or ne ys  f e e s .   We  f i nd t ha t  t he  e vi de nc e  s o pr e ponde r a t e s .

Cons e que nt l y ,  we  r e j e c t  de f e nda nt s '  c ont e nt i on t ha t  Mr .  Gr i f f i n wa s
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not  t he  a ge nt  of  Mr s .  Gr i f f i n ,  a nd hol d t ha t  t he  pl a i nt i f f  c a n l ook

t o t he  e s t a t e  of  Pe a r l  Gr i f f i n  f or  c ol l e c t i on of  t he  j udgme nt .

PRI NCI PAL AMOUNT OF JUDGMENT

Pl a i nt i f f  c ont e nds  t ha t  t he  Cha nc e l l or  e r r e d i n  c omput i ng t he

a mount  a wa r de d.   The  t r i a l  c our t  a wa r de d t he  pl a i nt i f f  $238, 185. 20,

ba s e d upon a n e xhi bi t  pr e pa r e d by t he  pl a i nt i f f   r e f l e c t i ng a  t ot a l

of  $266, 185. 20 ba s e d upon t he  hour s  wor ke d.   As  me nt i one d a bove ,

t he  de f e nda nt  ha d a l r e a dy pa i d $28, 000 t o  pl a i nt i f f .   The  Cha nc e l -

l or  s ubt r a c t e d  t ha t  a mount  f r om t he  t ot a l  s ubmi t t e d by t he

pl a i nt i f f  t o  a r r i ve  a t  t he  j udgme nt  of  $238, 185. 20.   Howe ve r ,  t he

pl a i nt i f f  ha d a l r e a dy s ubt r a c t e d t ha t  f i gur e  be f or e  a r r i vi ng a t

$266, 185. 20.   We  be l i e ve  t ha t  t he  Cha nc e l l or  wa s  i n  e r r or  i n

s ubt r a c t i ng t he  $28, 000 a l r e a dy  pa i d,  a nd,  t he r e f or e ,  a r e  of  t he

opi ni on t ha t  t he  t he  a mount  of  t he  j udgme nt  s houl d be  i nc r e a s e d t o

$266, 185. 20.

PREJUDGMENT I NTEREST

The  t hi r d i s s ue  r a i s e d by t he  pl a i nt i f f  i s  whe t he r  t he  t r i a l

c our t  a bus e d i t s  di s c r e t i on i n  de nyi ng i nt e r e s t  on  t he  pr i nc i pa l

a mount  of  t he  j udgme nt .   Te nne s s e e  Code  Annot a t e d § 47- 14- 123

pr ovi de s  t ha t  pr e j udgme nt  i nt e r e s t  ma y be  a wa r de d a s  a n e l e me nt  of
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da ma ge s  " i n  a c c or da nc e  wi t h t he  pr i nc i pl e s  of  e qui t y  a t  a ny r a t e

not  i n  e xc e s s  of  t he  ma xi mum e f f e c t i ve  r a t e  of   t e n pe r c e nt  ( 10%)

pe r  a nnum. "   Se e  a l s o Sc hoe n v.  J . C.  Br a df or d & Co. ,  667 S. W. 2d 97

( Te nn.  App.  1984) .   Ge ne r a l l y,  t he  r ul e  i s  t o  a l l ow i nt e r e s t  i n a l l

c a s e s  whe r e  t he  a mount  of  t he  de bt  i s  c e r t a i n  a nd not  di s put e d on

r e a s ona bl e  gr ounds ,  i n  a c c or da nc e  wi t h pr i nc i pl e s  of  e qui t y .

Mi t c he l l  v .  Mi t c he l l ,  876 S. W. 2d 830 ( Te nn.  1994) ;  Te xt i l e  Wor ke r s

Uni on v.  Br ooks i de  Mi l l s ,  I nc . ,  326 S. W. 2d 671 ( Te nn.  1959) .

Pr e j udgme nt  i nt e r e s t  i s  not  a l l owe d a s  a  ma t t e r  of  r i ght  i n

Te nne s s e e  on unl i qui da t e d c l a i ms  f or  da ma ge s .    B. F.  Mye r s  & Son of

Goodl e t t s vi l l e ,  I nc .  v .  Eva ns ,  612 S. W. 2d 912 ( Te nn.  App.  1980) .

Si nc e  t he  a mount  of  t he  s e r vi c e s  r e nde r e d i n  t hi s  c a s e  wa s

unc e r t a i n a nd di s put e d,  whe t he r  t o  a wa r d pr e j udgme nt  i nt e r e s t  wa s

wi t hi n t he  s ound di s c r e t i on of  t he  t r i a l  c our t ,  a nd t ha t  de c i s i on

wi l l  not  be  di s t ur be d upon a ppe l l a t e  r e v i e w unl e s s  t he  r e c or d

i ndi c a t e s  a  ma ni f e s t  a nd pa l pa bl e  a bus e  of  di s c r e t i on.   Se e  Enge r t

v.  Pe e r l e s s  I ns ur a nc e  Co. ,  53 Te nn.  App.  310,  382 S. W. 2d 541

( 1964) ;  Te a gue  Br ot he r s ,  I nc .  v .  Ma r t i n  & Ba yl e y,  I nc . ,  750 S. W. 2d

152 ( Te nn.  App.  1987) ;  I n  r e  Es t a t e  of  Coope r ,  689 S. W. 2d 870

( Te nn.  App.  1985) .   The  a wa r d of  pr e j udgme nt  i nt e r e s t  a s  a n e l e me nt

of  da ma ge s  i s  not  t o  be  c ons i de r e d a  pe na l t y  i mpos e d upon t he

de f e nda nt .   I n  r e  Es t a t e  of  Da vi s ,  719  S. W. 2d 526 ( Te nn.  App.

1986) .   The  t r i a l  c our t  de c l i ne d t o  a wa r d pr e j udgme nt  i nt e r e s t ,

f i ndi ng t ha t  ne i t he r  pa r t y  wa s  pa r t i c ul a r l y  t o  bl a me  f or  t he  l ong

de l a y i n  t r yi ng t hi s  ma t t e r ,  but  e mpha s i z e d t ha t  i n  a  c a s e  s uc h a s
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t hi s ,  i t  i s  t he  a t t or ne y ' s  r e s pons i bi l i t y t o r e a c h a nd f i na l i z e  a n

a gr e e me nt  ove r  f e e s .   We  f i nd no a bus e  of  di s c r e t i on.

DEFENDANT' S COMPUTATI ON OF THE JUDGMENT

The  de f e nda nt  c l a i ms  t ha t  t he  pr ope r  c a l c ul a t i on of  t he

j udgme nt  wa s  $226, 128. 96,  due  t o  a  $13, 011. 00 c r e di t  t o  pl a i nt i f f

i n 1974.   De f e nda nt  c l a i ms  t ha t  pl a i nt i f f ' s  own s t a t e me nt s  s e nt  t o

Mr .  Gr i f f i n  do not  r e f l e c t  a  pa s t  due  ba l a nc e  f or  wor k c ompl e t e d i n

1974.   We  ha ve  f ound t ha t  t he  Cha nc e l l or  wa s  i n  e r r or  i n  hi s

c omput a t i on of  t he  j udgme nt ,  but  we  do not  be l i e ve  t ha t  hi s  e r r or

wa s  i n  f a vor  of  t he  pl a i nt i f f ,  a s  de f e nda nt s  a l l e ge .   We  not e ,

howe ve r ,  t ha t  t he  e vi de nc e  i nt r oduc e d s howe d t ha t  de f e nda nt s  ha d

onl y pa i d $28, 000. 00 i n  pa yme nt s ,  whi c h woul d not  i nc l ude  t he

$13, 000. 00 t ha t  de f e nda nt s  now c l a i m wa s  pa i d.   The  Cha nc e l l or

f ound t ha t  t he  de f e nda nt s  ha d onl y pa i d $28, 000. 00 f or  l e ga l

s e r vi c e s ,  a nd we  we  a r e  unwi l l i ng t o  hol d t ha t  t he  e vi de nc e

pr e ponde r a t e s  t o  t he  c ont r a r y.

CONTI NGENCY CONTRACT

The  ne xt  i s s ue  r a i s e d by t he  de f e nda nt s  i s  t ha t  t he  t r i a l

c our t  e r r e d by hol di ng t ha t  Mr .  Gr i f f i n  a nd J a hn & J a hn di d not

e nt e r  i nt o a  c ont i nge nc y f e e  c ont r a c t .   De f e nda nt s  c l a i m t ha t

de s pi t e  a  f a i l ur e  of  t he  pa r t i e s  t o s i gn a  wr i t t e n c ont r a c t ,  a



12

va l i d c ont r a c t  wa s  ne ve r t he l e s s  r e a c he d.   De f e nda nt  c or r e c t l y  c i t e s

s e ve r a l  Te nne s s e e  c a s e s  c ont a i ni ng t he  f unda me nt a l  pr i nc i pl e s  of

c ont r a c t  l a w,  whi c h we  ne e d not  c i t e  he r e i n.   Howe ve r ,  whi l e

de f e nda nt ' s  r e c i t a t i on of  t he  l a w i s  c or r e c t ,  t he i r  a ppl i c a t i on t o

t he  f a c t s  a t  ha nd i s  not .

De f e nda nt s  f i r s t  a r gue  t ha t  bot h pa r t i e s  be l i e ve d a  c ont i n-

ge nc y f e e  c ont r a c t  e xi s t e d,  e vi de nc e d by t he  f a c t  t ha t  p l a i n t i f f

c e a s e d  bi l l i ng Mr .  Gr i f f i n on a n hour l y r a t e  i n  1976,  a nd e xpr e s s e d

" e x t r e me  di s pl e a s ur e "  o ve r  t he  s e t t l e me nt  of  one  of  t he  c a s e s  he

wa s  ha ndl i ng.  We  be l i e ve  t he  e vi de nc e  s ugge s t s  ot he r wi s e .

De f e nda nt s  c i t e  s e ve r a l  l e t t e r s  i n  t he  r e c or d f r om Mr .  J a hn

c onc e r ni ng a  pr opos e d f e e  a r r a nge me nt .   De f e nda nt s  c l a i m t ha t  t he s e

l e t t e r s  a r e  e vi de nc e  t ha t  a  c ont r a c t  wa s  f or me d,  but  t ha t  t he

pa r t i e s  c ont i nue d t o  " bi c ke r  a bout  c e r t a i n  i mma t e r i a l  t e r ms . "   We

ha ve  r e vi e we d t he  c or r e s ponde nc e  c i t e d t o  us ,  a nd f i nd t ha t  t he

poi nt s  of  c ont e nt i on  be t we e n t he  pa r t i e s  a mount s  t o  mor e  t ha n

s i mpl e  bi c ke r i ng a bout  i mma t e r i a l  t e r ms .

Ac c or di ng t o  t he  c or r e s ponde nc e ,  Mr .  J a hn s e nt  Mr .  Gr i f f i n  a

pr opos e d c ont i nge nc y f e e  c ont r a c t  i n  1977.   De f e nda nt s  c ont e nd t ha t

Mr .  Gr i f f i n  a c c e pt e d t he  pr opos a l ,  a s  e vi de nc e d by a  l e t t e r  f r om

Mr .  J a hn t o  Mr .  Gr i f f i n  a nd At t or ne y Gr i f f i n ,  da t e d Ma y 10,  1978.

I n t ha t  l e t t e r ,  Mr .  J a hn wr ot e  " ( d) ur i ng t he  r e c e nt  he a r i ngs  Bi l l

a dvi s e d me  t ha t  he  wa s  a gr e e a bl e  t o  t he  a t t a c he d f e e  c ont r a c t  whi c h
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we  s ubmi t t e d s ome t i me  ba c k,  ot he r  t ha n he  wa nt e d t o  be  s ur e  t ha t  he

wa s  unde r  no obl i ga t i on t o  i nve s t  f ur t he r  i n  t he  Le wi s  pr ope r t y,  or

t o r e t a i n  a n i nve s t me nt  i n  s a me  i f  he  d i d  not  c hoos e  t o  do s o

vol unt a r i l y . "   We  do not  f i nd t hi s  t o  be  e vi de nc e  t ha t  Mr .  Gr i f f i n

ha d i n  f a c t  a gr e e d t o  t he  c ont r a c t ,  but  i ns t e a d e vi de nc e  t ha t  he

wa s  a gr e e a bl e  t o t he  c ont r a c t ,  wi t h c e r t a i n de t a i l s  ye t  t o be

wor ke d out .   Thi s  i nt e r pr e t a t i on i s  r e i nf or c e d by t he  f a c t  t ha t  Mr .

J a hn a s ke d Mr .  Gr i f f i n  t o  r e e xa mi ne  t he  c ont r a c t  t o  s e e  i f  i t  d i d

a ddr e s s  hi s  c onc e r ns .   The r e  i s  no e vi de nc e  a t  t ha t  poi nt  t ha t  t he

c ont r a c t  wa s  a l t e r e d  i n  a ny wa y.   The r e f or e ,  we  be l i e ve  t ha t  a t

t ha t  t i me ,  Mr .  J a hn wa s  r e s ubmi t t i ng hi s  or i gi na l  of f e r ,  r a t he r

t ha n a c knowl e dgi ng a n a c c e pt a nc e  by Mr .  Gr i f f i n .   Mr .  Gr i f f i n  ne ve r

s i gne d t he  or i gi na l  c ont r a c t  t ha t  de f e nda nt s  c l a i m wa s  a c c e pt e d.

Ra t he r ,  t he  pa r t i e s  c ont i nue d t o  ha ve  c or r e s ponde nc e  t r yi ng t o  i r on

out  t he  de t a i l s  of  t he  c ont r a c t .   I n  e s s e nc e ,  we  be l i e ve  t he

pa r t i e s  a gr e e d t ha t  a  c ont i nge nc y f e e  a r r a nge me nt  wa s  t he  a ppr opr i -

a t e  wa y f or  t he  pl a i nt i f f  t o  be  c ompe ns a t e d f or  s e r vi c e s  r e nde r e d,

but  a n a c t ua l  c ont i nge nc y f e e  a r r a nge me nt  wa s  ne ve r  r e a c he d.

The r e f or e ,  a  me e t i ng of  t he  mi nds  ne ve r  oc c ur r e d.   As  poi nt e d out

by t he  de f e nda nt s ,   we  wi l l  not  uphol d  a n a gr e e me nt  t ha t  i s

i nde f i n i t e  a nd unc e r t a i n a s  t o  t he  obl i ga t i ons  i mpos e d upon t he

pa r t i e s .   Se e  J a me s t owne  on Si gna l  v .  Fi r s t  Fe de r a l  Sa vi ngs  & Loa n,

807 S. W. 2d 559 ( Te nn.  App.  1990) .
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As  t o  de f e nda nt s '  c ont e nt i on t ha t  t he  pl a i nt i f f  be l i e ve d t ha t

t he y we r e  ope r a t i ng unde r  a  c ont i nge nc y f e e  a r r a nge me nt  s i nc e  t he y

c e a s e d  hour l y bi l l i ng a nd be c a me  ups e t  ove r  t he  t e r mi na t i on of  one

of  t he  c a s e s ,  we  be l i e ve  t ha t  t he s e  a c t s  we r e  c ons i s t e nt  wi t h t he

unde r s t a ndi ng t ha t  t he  pa r t i e s  we r e  a t t e mpt i ng t o ne got i a t e  a

c ont i nge nc y f e e  a r r a nge me nt ,  but  ha d ye t  t o  do s o.   The  r e c or d i s

r e pl e t e  wi t h c or r e s ponde nc e  f r om Mr .  J a hn i ns i s t i ng t ha t  a n

a r r a nge me nt  be  r e a c he d.   Tha t  e vi de nc e  s hows  t ha t  i n f a c t  Mr .  J a hn

wa s  not  ope r a t i ng unde r  a  c ont i nge nc y f e e ,  but  r a t he r  a nt i c i pa t e d

t ha t  he  e ve nt ua l l y  woul d be .

BI LLI NG RECORDS

The  ne xt  i s s ue  r a i s e d by de f e nda nt s  i s  whe t he r  t he  pl a i nt i f f

s houl d be  ba r r e d f r om r e c ove r y be c a us e  i t  f a i l e d t o  pr oduc e

de t a i l e d bi l l i ng r e c or ds .   Al t hough pl a i nt i f f  wa s  una bl e  t o  pr oduc e

t he  bi l l i ng r e c or ds  due  t o  t he i r  i na dve r t e nt  de s t r uc t i on,  i t  wa s

a bl e  t o  pr oduc e  e vi de nc e  of  t he  t ot a l  a mount  of  s e r vi c e s  r e nde r e d

( 4, 404. 4 hour s ,  wi t h 622 of  t hos e  hour s  be i ng pa i d) .   p l a i nt i f f

pr e s e nt e d t he  t e s t i mony of  Mr .  J a hn c onc e r ni ng t he  t ot a l  a mount  of

hour s  he  a nd hi s  f i r m ha d s pe nt ,  a nd t e s t i mony of  t he  va l ue  of

t hos e  s e r vi c e s  by Cha t t a nooga  At t or ne y Ha r r y We i l l . 3   The  Cha nc e l -

l or  s t a t e d t ha t  he  wa s  " s a t i s f i e d t ha t  t he  hour l y a mount s ,  t he  t i me
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a c t ua l l y  i nvol ve d a nd s pe nt  by t he  pl a i nt i f f s ,  i s  i n  f a c t  r e a s on-

a bl e  a nd ne c e s s a r y, "  a n d t ha t  t he r e  wa s  " a mpl e  r e f e r e nc e  a nd

doc ume nt a t i on t o  t he  numbe r  of  hour s  t ha t  ha d be e n a c c r ue d a s  of

s pe c i f i c  t i me s ,  s o t he  Cour t  i s  s a t i s f i e d t ha t  t he  hour l y s umma r y

t ha t  ha s  be e n pr e pa r e d a nd i nt r oduc e d a s  pa r t  of  Exhi bi t  1,  Ta b 2,

i s  i n  f a c t  a n a c c ur a t e  de l i ne a t i on of  t he  a mount  of  t i me  de vot e d by

t he  pl a i nt i f f  a nd ot he r  me mbe r s  of  hi s  l a w f i r m. "

Si nc e  t hi s  wa s  a  f a c t ua l  de t e r mi na t i on by t he  t r i a l  c our t ,  our

s t a nda r d of  r e v i e w i s  de  novo upon t he  r e c or d,  a c c ompa ni e d by a

pr e s umpt i on of  c or r e c t ne s s  of  t he  f i ndi ng,  unl e s s  t he  pr e ponde r a nc e

of  t he  e vi de nc e  i s  ot he r wi s e .   Rul e  13( d) ,  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e .   We  f i nd no e vi de nc e  i n  t he  r e c or d t ha t  t he

t i me  c l a i me d t o  ha ve  be e n s pe nt  by t he  pl a i nt i f f  wa s  i nc or r e c t .

Thi s  i s s ue  i s  wi t hout  me r i t .

STATUTE OF LI MI TATI ONS

The  f i na l  i s s ue  r a i s e d i n t hi s  a ppe a l  i s  whe t he r  t he  pl a i n-

t i f f ' s  c l a i m f or  hour s  a c c umul a t e d pr i or  t o  Se pt e mbe r  18,  1980 i s

ba r r e d by t he  s i x- ye a r  l i mi t a t i on pe r i od a s  s e t  f or t h  i n  Te nn.  Code

Ann.  §  28- 3- 109.  As  we  ha ve  pr e vi ous l y s t a t e d,  we  do not  be l i e ve

t ha t  e i t he r  pa r t y  c ont e mpl a t e d t he  s e r vi c e s  r e nde r e d we r e  t o  be

bi l l e d on a  pi e c e me a l  ba s i s .   The r e f or e ,  s i nc e  no de f i ni t e  c ont r a c t

wa s  e ve r  e nt e r e d i nt o,  unde r  t he  t e a c hi ngs  of  Mur r a y v.  Gr i s s i m,
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di s c us s e d s upr a ,  we  hol d t ha t  t he  s t a t ut e  of  l i mi t a t i on di d not

be gi n t o  r un unt i l  a l l  of  t he  wor k e nde d i n  t he  Fr a nkl i n  Count y

Cha nc e r y c a s e .   We  f i nd t ha t  pl a i nt i f f  wa s  hi r e d t o a s s i s t  t he

de f e nda nt s  i n  pur c ha s i ng l a nd,  whi c h s e r vi c e  r e qui r e d e xt e ns i ve

l i t i ga t i on.   De s pi t e  t he  f a c t  t ha t  nume r ous  l a ws ui t s  a nd a ppe a l s

we r e  i nvol ve d,  t he  wor k pe r f or me d up unt i l  t he  e nd of  t he  Fr a nkl i n

Count y a ppe a l  ( wi t h t he  e xc e pt i on of  t he  wor k bi l l e d a nd pa i d on a n

hour l y ba s i s )  wa s  c ont i nuous  i n  na t ur e ,  a  di r e c t  r e s ul t  of  t he

a t t e mpt e d pur c ha s e  of  t he  l a nd,  a nd i s  not  ba r r e d by t he  s t a t ut e  of

l i mi t a t i on c i t e d by de f e nda nt s .

The  j udgme nt  of  t he  t r i a l  c our t  i s  modi f i e d t o  a wa r d a

j udgme nt  i n  t he  a mount  of  $266, 185. 20 t o  t he  pl a i nt i f f s  a ga i ns t  a l l

de f e nda nt s ,  i nc l udi ng Pe a r l  T.  Gr i f f i n .   The  j udgme nt  of  t he  t r i a l

c our t  i s  a f f i r me d i n a l l  ot he r  r e s pe c t s .   Cos t s  a r e  t a xe d t o t he

a ppe l l e e s  a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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I N THE COURT OF APPEALS

J AHN & J AHN,  At t or ne ys ,          ) HAMI LTON CHANCERY
                                ) C. A.  NO.  03A01- 9604- CH- 00167
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  HOWELL N.  PEOPLES
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
SQUARE ENTERPRI SES,  I NC. ,        ) MODI FI ED I N PART,  AFFI RMED I N
WI LLI AM T.  GRI FFI N a nd wi f e ,     )   PART AND REMANDED
PEARL T.  GRI FFI N,                )
                                )

De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  e r r or  i n  t he  t r i a l  c our t ,  howe ve r  t he  j udgme nt  of  t he  t r i a l

c our t  c a n be  modi f i e d pur s ua nt  t o Rul e  36,  T. R. A. P.  t o  c or r e c t  t he

e r r or .

The  j udgme nt  of  t he  t r i a l  c our t  i s  modi f i e d t o  a wa r d a

j udgme nt  i n  t he  a mount  of  $266, 185. 20 t o  t he  pl a i nt i f f s  a ga i ns t  a l l

de f e nda nt s ,  i nc l udi ng Pe a r l  T.  Gr i f f i n .   The  j udgme nt  of  t he  t r i a l

c our t  i s  a f f i r me d i n a l l  ot he r  r e s pe c t s .   Cos t s  a r e  t a xe d t o t he



19

a ppe l l e e s  a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

                                  PER CURI AM


