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OP1 NI ON

McMurray, J.

The sol e issue presented on this appeal is whether the trial

court erred in his award of damages to the plaintiff, WlliamR



Cross. The plaintiff contends that the preponderance of the
evi dence requires an increase in the amount of damages awarded.
Upon consi deration of the record, we agree that the preponderance
of the evidence requires a greater award of damages. Accordingly,
we nodi fy the judgnment of the trial court to reflect an increase in

damages.

The plaintiff, WIlliam J. Cross, was injured in a notor
vehi cl e acci dent on Novenber 21, 1994, when his truck was struck by
a police car owned by the defendant, City of Morristown and driven
by Morristown Police Oficer, Tony R chardson. O ficer Richardson

was on duty at the time of the accident.

| medi ately after the accident, M. Cross was transported to
Lakeway Hospital in Hanblen County. He was admitted to the
hospital but was released the follow ng day. He then canme under
the care of his personal physician, Dr. Kenneth Allen. Dr. Allen
referred himto Dr. Albert L. Mric, |11, a neurosurgeon. Dr .
Meric ordered several tests, and recommended that the plaintiff
seek physical therapy.® The Plaintiff's nedical bills for the
accident, including physical therapy, totaled approximtely

$16, 000.

The plai nti ff had several physical ailments prior to the accident, including
di abetes, a ruptured disc which required surgery, a blood clot in his |leg, a hand
injury and spondylytic disease in his spinal cord.
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Dr. Meric released the plaintiff to return to |ight work on
February 1, 1995. Plaintiff's enployer, however, had no Iight work
avai l abl e until June 1995, at which tinme the plaintiff began work

as a security guard.?

M. Cross filed suit on May 19, 1995 against the Gty of
Morristown, Oficer R chardson and the Morristown Police Depart-
ment, alleging that Oficer R chardson was acting within the scope
of his enploynent at the time of the accident, and that he was

negligent in the operation of his vehicle.

O ficer Richardson was dism ssed fromthe case on August 14,
1995. At trial, the Gty of Mrristown stipulated liability and
the case was tried on the issue of danmages only. The trial court,
sitting wthout a jury, awarded the plaintiff, WIlliamJ. Cross,
damages of $48,000, and $5,000 to the Plaintiff’'s wife, Lynda J.
Cross, for loss of consortium The anobunt of the award to Ms.

Cross is not an issue on appeal .

Qur standard of review is de novo upon the record, with a
presunption of correctness of the findings of fact by the trial
court. Unl ess the evidence otherw se preponderates against the

findings, we nust affirm absent an error of law. See Rule 13(d),

M. Cross suffered a heart attack on August 18, 1995, for which he filed a
wor kers’ compensation claim M. Cross does not claimthat his heart attack was
connected to the accident which is the subject of this appeal.



Tennessee Rules of Appellate Procedure. If the plaintiff 1is
entitled to a judgnent, appellate courts have a duty to render
judgnents which the [ower court should have rendered. See e.qg.,

Tooney v. Atyoe, et al, 32 S W 254 (Tenn. 1895), and Perry v.

Carter, 219 S . W2d 905 (Tenn. 1949). See also Rule 36(a),

Tennessee Rul es of Appell ate Procedure.

At trial, the plaintiff presented testinony of several
wi tnesses, including hinself, his wife, his treating physician, a
vocational rehabilitation expert, and an econom st. The defendant
presented no w tnesses but chose to rely on cross exam nation of

the Plaintiff's w tnesses.

The plaintiff's neurosurgeon, Dr. Meric, testified that the
plaintiff presented to him with conplaints of neck pain, hand
nunbness and weakness follow ng the accident. He exam ned the
plaintiff and ordered an MRI, an EM5 a CT scan, a nyel ogram and
nerve conduction tests. Dr. Meric, who described his treatnent of
the plaintiff as conservative, testified that the plaintiff's
synptons were a result of the accident, and that he had sustained
a permanent injury. The plaintiff testified that he continues to
have pain in his arns, hands and shoul ders, and a | oss of notion in

hi s neck.



The plaintiff also presented testinony of Dr. John Moore, an
econom st, and Dr. Norman Hankins, a vocational rehabilitation
expert. Dr. Hankins testified that due to the injuries sustained
inthe accident, the plaintiff would be elimnated frombetween 47%
and 52% of the jobs that he woul d otherw se be qualified for. Dr.
Moore testified that he conferred with Dr. Hankins, and that after
the accident, the plaintiff had a residual earning capacity of
approxi mately $11,000. Dr. Moore's cal cul ati on was based upon M.
Cross' |ife expectancy, his work I|ife expectancy, his past
earnings, and any potential Social Security benefits. Dr. Moore
made al | owances for potential future wage increases, and factored
I n a discount anount to arrive at a present value. As a result, he

testified that M. Cross' econonmc | osses were $258, 101. 00.

As we stated earlier, the defendant presented no proof, but
did cross exam ne the witnesses presented by the plaintiff. The
def endant argues that little, if any, wei ght should be given to the
testinmony of the economist, Dr. Mdoore. The defendant argues that
Dr. Moore's figure was based upon assunptions, speculation and
statistics, rather than first-hand know edge. W respectfully
di sagree with the defendant's position. The fact that Dr. Moore
had never personally net with M. Cross is of little significance.
See Tennessee Rules of Evidence, Rule 703. The significant
guestion i s whether Dr. Moore based his opinion on informtion nade

known to himeither before or at the hearing. As has been shown,



in addition to conferring with Dr. Hankins, Dr. Moore also
considered M. Cross' |ife expectancy, his work |ife expectancy,
his past earnings, and any potential Social Security benefits.
Def endant al so argues that Dr. More's nethod of calculating the
plaintiff’s average wage was fl awed because he used M. Cross' W2
forms only for the years 1993 and 1994, even though the W2 form
for 1992 was avail able. Def endant contends that had Dr. Moore
factored in the 1992 form he would have arrived at a significantly
| oner average wage, and consequently a |ower figure for economc
|l oss. The plaintiff testified that he was off fromwork in 1992
for 13 weeks due to back surgery. Dr. More testified that he did
not use the 1992 W2 because he felt the figures from1993 and 1994
represented the appropriate neasure of the Plaintiff's earning
capacity. Since the defendant presented no proof and did not
denonstrate that using the 1992 W2 would have provided a nore
accurate neasure of danages, we do not accept the defendant's

argunment in this respect.

The def endant al so argues that the plaintiff's credibility was
underm ned on cross exam nation. Defendant first argues that the
plaintiff chose to be unenpl oyed i medi ately after he was rel eased
to go to work because he waited until his previous enployer had
| i ght duty work avail abl e rather than seeking a different enpl oyer.
While an injured party does have a duty to mtigate his damages, we

do not believe that seeking enpl oynent fromthe enpl oyer for whom



the plaintiff worked at the tinme of the accident was a viol ati on of
that duty. Rather, we believe that it was reasonable and natura
to look to his enployer for a light duty position before attenpting

to find work el sewhere.

Def endant finally argues that the plaintiff was able to return
to work at a higher paying job than he had prior to the accident.
We find this argunent unpersuasive. Plaintiff returned to work as
a security guard. Although the plaintiff had extensive experience
inelectronics (including some supervi sory experience), nost of his
prior work involved factory work on an assenbly line. Plaintiff
testified that as a result of the accident he was restricted from
twi sting, turning, stooping, repetitive use of his hands, and
lifting nore than fifteen (15) pounds. All of these activities are
of the type he had previously done in electronic nmanufacturing.
Thus, because of the accident the plaintiff was prevented for the
nost part fromworking in the areas of his experience. Defendant
argues that plaintiff actually earned nore noney when he returned
to work as a security guard. However, the proof shows that the
plaintiff was earning $10. 65 per hour before the accident, but only
$7.25 an hour as a security guard. The fact that he earned nore
nmoney after returning to work can be attributed to |onger work
hours in his new job. The record also shows that the position as

a security guard was not a permanent one.



W find that the cross exam nation of the vari ous witnesses by
the defendant did not susbstantially or materially affect the
credibility of any of the witnesses. Since we find no issue
relating to credibility, we are of the opinion that this is a
proper case to be considered pursuant to the provisions of Rule 36,

Tennessee Rul es of Appell ate Procedure.

As to the award of damages, we find that the trial court's
j udgrment of $48,000 is inadequate. W think the preponderance of
t he evidence, as outlined above, supports a substantially |arger
award. Although the plaintiff presented proof that his economc
| oss was $258, 101. 00, the ad dammum cl ause of the conpl ai nt seeks
only $100,000. A judgnent that exceeds the ad dammum cl ause is

invalid. See T.R C.P. 15.02; Millins v. G eenwod, 6 Tenn. App

327 (1927); and Gylor v. Mller, 166 Tenn. 45, 59 S.W2d 502

(1933). Accordingly, we are limted by the ad damum clause in

rendering a judgnent for danages.

For the reasons stated above, the judgnent of the trial court
is nodified to increase the amount of danmages to the plaintiff,
WIlliam Cross, to $100, 000. 00, the amount of the ad dammum which
we find to be in accord wth the preponderance of the evidence.
Costs are taxed to the appellee, and the cause is renanded to the
trial court for entry of a judgnment consistent with this opinion.

Costs are taxed to the appellee.



Don T. McMurray, J.

CONCUR:

Houst on M Goddard, Presiding Judge

Her schel P. Franks, J.
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ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Hanmblen County, briefs and argunment of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court, however, the pre-
ponder ance of the evidence requies a nodification of the judgnent.

The judgnment of the trial court is nodified to increase the
anount of damages awarded to the plaintiff, WIlliam Cross, to
$100, 000. 00. Costs are taxed to the appellee, and the cause is
remanded to the trial court for entry of a judgnent consistent with

this opinion. Costs are taxed to the appell ee.



PER CURI AM
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