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O P I  N I  O N

Mc Mur r a y,  J .

The  s ol e  i s s ue  pr e s e nt e d on t hi s  a ppe a l  i s  whe t he r  t he  t r i a l

c our t  e r r e d i n  hi s  a wa r d of  da ma ge s  t o t he  pl a i nt i f f ,  Wi l l i a m R.



1
Th e  p l a i n t i f f  h a d  s e v e r a l  p h y s i c a l  a i l me n t s  p r i o r  t o  t h e  a c c i d e n t ,  i n c l u d i n g

d i a b e t e s ,  a  r u p t u r e d  d i s c  wh i c h  r e q u i r e d  s u r g e r y ,  a  b l o o d  c l o t  i n  h i s  l e g ,  a  h a n d

i n j u r y  a n d  s p o n d y l y t i c  d i s e a s e  i n  h i s  s p i n a l  c o r d .

2

Cr os s .  The  pl a i nt i f f  c ont e nds  t ha t  t he  pr e ponde r a nc e  of  t he

e vi de nc e  r e qui r e s  a n i nc r e a s e  i n  t he  a mount  of  da ma ge s  a wa r de d.

Upon c ons i de r a t i on of  t he  r e c or d,  we  a gr e e  t ha t  t he  pr e ponde r a nc e

of  t he  e vi de nc e  r e qui r e s  a  gr e a t e r  a wa r d of  da ma ge s .   Ac c or di ngl y,

we  modi f y t he  j udgme nt  of  t he  t r i a l  c our t  t o  r e f l e c t  a n i nc r e a s e  i n

da ma ge s .

The  pl a i nt i f f ,  Wi l l i a m J .  Cr os s ,  wa s  i nj ur e d i n  a  mot or

ve hi c l e  a c c i de nt  on Nove mbe r  21,  1994,  whe n hi s  t r uc k wa s  s t r uc k by

a  pol i c e  c a r  owne d by t he  de f e nda nt ,  Ci t y  of  Mor r i s t own a nd dr i ve n

by Mor r i s t own Pol i c e  Of f i c e r ,  Tony Ri c ha r ds on.   Of f i c e r  Ri c ha r ds on

wa s  on dut y a t  t he  t i me  of  t he  a c c i de nt .

I mme di a t e l y a f t e r  t he  a c c i de nt ,  Mr .  Cr os s  wa s  t r a ns por t e d t o

La ke wa y Hos pi t a l  i n  Ha mbl e n Count y.   He  wa s  a dmi t t e d t o  t he

hos pi t a l  bu t  wa s  r e l e a s e d t he  f ol l owi ng da y.   He  t he n c a me  unde r

t he  c a r e  of  hi s  pe r s ona l  phys i c i a n,  Dr .  Ke nne t h Al l e n.   Dr .  Al l e n

r e f e r r e d hi m t o Dr .  Al be r t  L.  Me r i c ,  I I I ,  a  ne ur os ur ge on.   Dr .

Me r i c  or de r e d s e ve r a l  t e s t s ,  a nd r e c omme nde d t ha t  t he  pl a i nt i f f

s e e k phys i c a l  t he r a py. 1  The  Pl a i nt i f f ' s  me di c a l  bi l l s  f or  t he

a c c i de nt ,  i nc l udi ng phys i c a l  t he r a py,  t ot a l e d a ppr oxi ma t e l y

$16, 000.
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Mr .  Cr o s s  s u f f e r e d  a  h e a r t  a t t a c k  o n  Au g u s t  1 8 ,  1 9 9 5 ,  f o r  wh i c h  h e  f i l e d  a

wo r k e r s ’  c o mp e n s a t i o n  c l a i m.   Mr .  Cr o s s  d o e s  n o t  c l a i m t h a t  h i s  h e a r t  a t t a c k  wa s

c o n n e c t e d  t o  t h e  a c c i d e n t  wh i c h  i s  t h e  s u b j e c t  o f  t h i s  a p pe a l .

3

Dr .  Me r i c  r e l e a s e d t he  pl a i nt i f f  t o  r e t ur n t o l i ght  wor k on

Fe br ua r y 1,  1995.   Pl a i nt i f f ' s  e mpl oye r ,  howe ve r ,  ha d no l i ght  wor k

a va i l a bl e  unt i l  J une  1995,  a t  whi c h t i me  t he  pl a i nt i f f  be ga n wor k

a s  a  s e c ur i t y  gua r d. 2

Mr .  Cr os s  f i l e d s ui t  on Ma y 19,  1995 a ga i ns t  t he  Ci t y of

Mor r i s t own,  Of f i c e r  Ri c ha r ds on a nd t he  Mor r i s t own Pol i c e  De pa r t -

me nt ,  a l l e gi ng t ha t  Of f i c e r  Ri c ha r ds on wa s  a c t i ng wi t hi n t he  s c ope

of  hi s  e mpl oyme nt  a t  t he  t i me  of  t he  a c c i de nt ,  a nd t ha t  he  wa s

ne gl i ge nt  i n  t he  ope r a t i on of  hi s  ve hi c l e .

Of f i c e r  Ri c ha r ds on wa s  di s mi s s e d f r om t he  c a s e  on Augus t  14,

1995.   At  t r i a l ,  t he  Ci t y of  Mor r i s t own s t i pul a t e d l i a bi l i t y a nd

t he  c a s e  wa s  t r i e d on t he  i s s ue  of  da ma ge s  onl y.   The  t r i a l  c our t ,

s i t t i ng wi t hout  a  j ur y,  a wa r de d  t he  pl a i nt i f f ,  Wi l l i a m J .  Cr os s ,

da ma ge s  of  $48, 000,  a nd $5, 000 t o  t he  Pl a i nt i f f ’ s  wi f e ,  Lynda  J .

Cr os s ,  f or  l os s  of  c ons or t i um.   The  a mount  of  t he  a wa r d t o  Mr s .

Cr os s  i s  not  a n i s s ue  on a ppe a l .

Our  s t a nda r d of  r e vi e w i s  de  novo upon t he  r e c or d,  wi t h a

pr e s umpt i on of  c or r e c t ne s s  of  t he  f i ndi ngs  of  f a c t  by t he  t r i a l

c our t .   Unl e s s  t he  e vi de nc e  ot he r wi s e  pr e ponde r a t e s  a ga i ns t  t he

f i ndi ngs ,  we  mus t  a f f i r m,  a bs e nt  a n e r r or  of  l a w.   Se e  Rul e  13( d) ,
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Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .  I f  t he  pl a i nt i f f  i s

e nt i t l e d t o  a  j udgme nt ,  a ppe l l a t e  c our t s  ha ve  a  dut y t o  r e nde r

j udgme nt s  whi c h  t he  l owe r  c our t  s houl d ha ve  r e nde r e d.  Se e  e . g . ,

Toome y v.  At yoe ,  e t  a l ,  32 S. W.  254 ( Te nn.  1895) ,  a nd Pe r r y v.

Ca r t e r ,  219 S. W. 2d 905 ( Te nn.  1949) .   Se e  a l s o Rul e  36( a ) ,

Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .

At  t r i a l ,  t he  pl a i nt i f f  pr e s e nt e d t e s t i mony of  s e ve r a l

wi t ne s s e s ,  i nc l udi ng hi ms e l f ,  h i s  wi f e ,  hi s  t r e a t i ng phys i c i a n,  a

voc a t i ona l  r e ha bi l i t a t i on e xpe r t ,  a nd a n e c onomi s t .   The  de f e nda nt

pr e s e nt e d no wi t ne s s e s  but  c hos e  t o  r e l y  on c r os s  e xa mi na t i on of

t he  Pl a i nt i f f ' s  wi t ne s s e s .

The  pl a i nt i f f ' s  ne ur os ur ge on,  Dr .  Me r i c ,  t e s t i f i e d t ha t  t he

pl a i nt i f f  pr e s e nt e d t o  hi m wi t h c ompl a i n t s  of  ne c k pa i n,  ha nd

numbne s s  a nd we a kne s s  f ol l owi ng t he  a c c i de nt .   He  e xa mi ne d t he

pl a i nt i f f  a nd or de r e d a n MRI ,  a n EMG,  a  CT s c a n,  a  mye l ogr a m a nd

ne r ve  c onduc t i on t e s t s .   Dr .  Me r i c ,  who de s c r i be d hi s  t r e a t me nt  of

t he  pl a i nt i f f  a s  c ons e r va t i ve ,  t e s t i f i e d t ha t  t he  pl a i nt i f f ' s

s ympt oms  we r e  a  r e s ul t  of  t he  a c c i de nt ,  a nd t ha t  he  ha d s us t a i ne d

a  pe r ma ne nt  i nj ur y.   The  pl a i nt i f f  t e s t i f i e d t ha t  he  c ont i nue s  t o

ha ve  pa i n i n  hi s  a r ms ,  ha nds  a nd s houl de r s ,  a nd a  l os s  of  mot i on i n

hi s  ne c k.
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The  pl a i nt i f f  a l s o pr e s e nt e d t e s t i mony of  Dr .  J ohn Moor e ,  a n

e c onomi s t ,  a nd Dr .  Nor ma n Ha nki ns ,  a  voc a t i ona l  r e ha bi l i t a t i on

e xpe r t .   Dr .  Ha nki ns  t e s t i f i e d t ha t  due  t o t he  i nj ur i e s  s us t a i ne d

i n t he  a c c i de nt ,  t he  pl a i nt i f f  woul d be  e l i mi na t e d f r om be t we e n 47%

a nd 52% of  t he  j obs  t ha t  he  woul d ot he r wi s e  be  qua l i f i e d f or .   Dr .

Moor e  t e s t i f i e d t ha t  he  c onf e r r e d wi t h Dr .  Ha nki ns ,  a nd t ha t  a f t e r

t he  a c c i de nt ,  t he  pl a i nt i f f  ha d a  r e s i dua l  e a r ni ng c a pa c i t y  of

a ppr oxi ma t e l y $11, 000.   Dr .  Moor e ' s  c a l c ul a t i on wa s  ba s e d upon Mr .

Cr os s '  l i f e  e xpe c t a nc y,  hi s  wor k l i f e  e xpe c t a nc y,  hi s  pa s t

e a r ni ngs ,  a nd  a ny pot e nt i a l  Soc i a l  Se c ur i t y  be ne f i t s .   Dr .  Moor e

ma de  a l l owa nc e s  f or  pot e nt i a l  f ut ur e  wa ge  i nc r e a s e s ,  a nd f a c t or e d

i n a  di s c ount  a mount  t o  a r r i ve  a t  a  pr e s e nt  va l ue .   As  a  r e s ul t ,  he

t e s t i f i e d t ha t  Mr .  Cr os s '  e c onomi c  l os s e s  we r e  $258, 101. 00.

As  we  s t a t e d e a r l i e r ,  t he  de f e nda nt  pr e s e nt e d  no pr oof ,  but

di d c r os s  e xa mi ne  t he  wi t ne s s e s  pr e s e nt e d by t he  pl a i nt i f f .   The

de f e nda nt  a r gue s  t ha t  l i t t l e ,  i f  any,  we i ght  s houl d be  gi ve n t o  t he

t e s t i mony of  t he  e c onomi s t ,  Dr .  Moor e .   The  de f e nda nt  a r gue s  t ha t

Dr .  Moor e ' s  f i gur e  wa s  ba s e d upon a s s umpt i ons ,  s pe c ul a t i on a nd

s t a t i s t i c s ,  r a t he r  t ha n f i r s t - ha nd knowl e dge .  We  r e s pe c t f ul l y

di s a gr e e  wi t h t he  de f e nda nt ' s  pos i t i on.   The  f a c t  t ha t  Dr .  Moor e

ha d ne ve r  pe r s ona l l y me t  wi t h Mr .  Cr os s  i s  of  l i t t l e  s i gni f i c a nc e .

Se e  Te nne s s e e  Rul e s  of  Evi de nc e ,  Rul e  703.   The  s i gni f i c a nt

que s t i on i s  whe t he r  Dr .  Moor e  ba s e d hi s  opi ni on on i nf or ma t i on ma de

known t o hi m e i t he r  be f or e  or  a t  t he  he a r i ng.   As  ha s  be e n s hown,
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i n a ddi t i on t o  c onf e r r i ng wi t h Dr .  Ha nki ns ,  Dr .  Moor e  a l s o

c ons i de r e d Mr .  Cr os s '  l i f e  e xpe c t a nc y,  hi s  wor k l i f e  e xpe c t a nc y,

hi s  pa s t  e a r ni ngs ,  a nd a ny pot e nt i a l  Soc i a l  Se c ur i t y  be ne f i t s .

De f e nda nt  a l s o a r gue s  t ha t  Dr .  Moor e ' s  me t hod of  c a l c ul a t i ng t he

pl a i nt i f f ’ s  a ve r a ge  wa ge  wa s  f l a we d be c a us e  he  us e d Mr .  Cr os s '  W- 2

f or ms  onl y f or  t he  ye a r s  1993 a nd 1994,  e ve n t hough t he  W- 2 f or m

f or  1992 wa s  a va i l a bl e .   De f e nda nt  c ont e nds  t ha t  ha d Dr .  Moor e

f a c t or e d i n t he  1992 f or m,  he  woul d ha ve  a r r i ve d a t  a  s i gni f i c a nt l y

l owe r  a ve r a ge  wa ge ,  a nd c ons e que nt l y  a  l owe r  f i gur e  f or  e c onomi c

l os s .   The  pl a i nt i f f  t e s t i f i e d t ha t  he  wa s  of f  f r om wor k i n  1992

f or  13 we e ks  due  t o  ba c k s ur ge r y.   Dr .  Moor e  t e s t i f i e d t ha t  he  di d

not  us e  t he  1992 W- 2 be c a us e  he  f e l t  t he  f i gur e s  f r om 1993 a nd 1994

r e pr e s e nt e d t he  a ppr opr i a t e  me a s ur e  of  t he  Pl a i nt i f f ' s  e a r ni ng

c a pa c i t y .   Si nc e  t he  de f e nda nt  pr e s e nt e d no pr oof  a nd di d not

de mons t r a t e  t ha t  us i ng t he  1992 W- 2 woul d ha ve  pr ovi de d a  mor e

a c c ur a t e  me a s ur e  of  da ma ge s ,  we  do  not  a c c e pt  t he  de f e nda nt ' s

a r gume nt  i n  t hi s  r e s pe c t .

The  de f e nda nt  a l s o a r gue s  t ha t  t he  pl a i nt i f f ' s  c r e di bi l i t y wa s

unde r mi ne d on c r os s  e xa mi na t i on.   De f e nda nt  f i r s t  a r gue s  t ha t  t he

pl a i nt i f f  c hos e  t o  be  une mpl oye d i mme di a t e l y a f t e r  he  wa s  r e l e a s e d

t o go t o  wor k be c a us e  he  wa i t e d unt i l  h i s  pr e vi ous  e mpl oye r  ha d

l i ght  dut y wor k a va i l a bl e  r a t he r  t ha n s e e ki ng a  di f f e r e nt  e mpl oye r .

Whi l e  a n i nj ur e d pa r t y  doe s  ha ve  a  dut y t o  mi t i ga t e  hi s  da ma ge s ,  we

do not  be l i e ve  t ha t  s e e ki ng e mpl oyme nt  f r om t he  e mpl oye r  f or  whom
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t he  pl a i nt i f f  wor ke d a t  t he  t i me  of  t he  a c c i de nt  wa s  a  vi ol a t i on of

t ha t  dut y.   Ra t he r ,  we  be l i e ve  t ha t  i t  wa s  r e a s ona bl e  a nd na t ur a l

t o l ook t o  hi s  e mpl oye r  f or  a  l i ght  dut y pos i t i on be f or e  a t t e mpt i ng

t o f i nd wor k e l s e whe r e .   

De f e nda nt  f i na l l y a r gue s  t ha t  t he  pl a i nt i f f  wa s  a bl e  t o  r e t ur n

t o wor k a t  a  hi ghe r  pa yi ng j ob t ha n he  ha d pr i or  t o  t he  a c c i de nt .

We  f i nd t hi s  a r gume nt  unpe r s ua s i ve .   Pl a i nt i f f  r e t ur ne d t o  wor k a s

a  s e c ur i t y  gua r d.   Al t hough t he  pl a i nt i f f  ha d e xt e ns i ve  e xpe r i e nc e

i n e l e c t r oni c s  ( i nc l udi ng s ome  s upe r vi s or y e xpe r i e nc e ) ,  mos t  of  hi s

pr i or  wor k i nvol ve d f a c t or y wor k on a n a s s e mbl y l i ne .   Pl a i nt i f f

t e s t i f i e d t ha t  a s  a  r e s ul t  of  t he  a c c i de nt  he  wa s  r e s t r i c t e d f r om

t wi s t i ng,  t ur ni ng,  s t oopi ng,  r e pe t i t i ve  us e  of  hi s  ha nds ,  a nd

l i f t i ng mor e  t ha n f i f t e e n ( 15)  pounds .   Al l  of  t he s e  a c t i vi t i e s  a r e

of  t he  t ype  he  ha d pr e vi ous l y done  i n  e l e c t r oni c  ma nuf a c t ur i ng.

Thus ,  be c a us e  of  t he  a c c i de nt  t he  pl a i nt i f f  wa s  pr e ve nt e d f or  t he

mos t  pa r t  f r om wor ki ng i n  t he  a r e a s  of  hi s  e xpe r i e nc e .  De f e nda nt

a r gue s  t ha t  pl a i nt i f f  a c t ua l l y  e a r ne d mor e  mone y whe n he  r e t ur ne d

t o wor k a s  a  s e c ur i t y  gua r d.   Howe ve r ,  t he  pr oof  s hows  t ha t  t he

pl a i nt i f f  wa s  e a r ni ng $10. 65 pe r  hour  be f or e  t he  a c c i de nt ,  but  onl y

$7. 25 a n hour  a s  a  s e c ur i t y  gua r d.   The  f a c t  t ha t  he  e a r ne d mor e

mone y a f t e r  r e t ur ni ng t o  wor k c a n be  a t t r i but e d t o  l onge r  wor k

hour s  i n  hi s  ne w j ob.   The  r e c or d a l s o s hows  t ha t  t he  pos i t i on a s

a  s e c ur i t y  gua r d wa s  not  a  pe r ma ne nt  one .   
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We  f i nd t ha t  t he  c r os s  e xa mi na t i on of  t he  va r i ous  wi t ne s s e s  by

t he  de f e nda nt  di d not  s us bs t a nt i a l l y  or  ma t e r i a l l y  a f f e c t  t he

c r e di bi l i t y of  a ny of  t he  wi t ne s s e s .   Si nc e  we  f i nd no i s s ue

r e l a t i ng t o c r e di bi l i t y ,  we  a r e  of  t he  opi ni on t ha t  t hi s  i s  a

pr ope r  c a s e  t o  be  c ons i de r e d pur s ua nt  t o  t he  pr ovi s i ons  of  Rul e  36,

Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .

As  t o  t he  a wa r d of  da ma ge s ,  we  f i nd t ha t  t he  t r i a l  c our t ' s

j udgme nt  of  $48, 000 i s  i na de qua t e .   We  t hi nk t he  pr e ponde r a nc e  of

t he  e vi de nc e ,  a s  out l i ne d a bove ,  s uppor t s  a  s ubs t a nt i a l l y  l a r ge r

a wa r d.   Al t hough t he  pl a i nt i f f  pr e s e nt e d pr oof  t ha t  h i s  e c onomi c

l os s  wa s  $258, 101. 00,  t he  a d da mnum c l a us e  of  t he  c ompl a i nt  s e e ks

onl y $100, 000.   A j udgme nt  t ha t  e xc e e ds  t he  a d da mnum c l a us e   i s

i nva l i d.   Se e  T. R. C. P.  15. 02;  Mul l i ns  v .  Gr e e nwood,  6  Te nn.  App.

327 ( 1927) ;  a nd Ga yl or  v .  Mi l l e r ,  166 Te nn.  45 ,  59 S. W. 2d 502

( 1933) .   Ac c or di ngl y,  we  a r e  l i mi t e d  by  t he  a d da mnum c l a us e  i n

r e nde r i ng a  j udgme nt  f or  da ma ge s .

For  t he  r e a s ons  s t a t e d a bove ,  t he  j udgme nt  of  t he  t r i a l  c our t

i s  modi f i e d t o  i nc r e a s e  t he  a mount  of  da ma ge s  t o  t he  pl a i nt i f f ,

Wi l l i a m Cr os s ,  t o  $100, 000. 00,  t he  a mount  of  t he  a d da mnum,  whi c h

we  f i nd t o  be  i n  a c c or d wi t h t he  pr e ponde r a nc e  of  t he  e v i de nc e .

Cos t s  a r e  t a xe d t o  t he  a ppe l l e e ,  a nd t he  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  e nt r y of  a  j udgme nt  c ons i s t e nt  wi t h t hi s  opi ni on.

Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .
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______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J .
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          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WI LLI AM L.  J ENKI NS
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
CI TY OF MORRI STOWN,              ) MODI FI ED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mbl e n Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t ,  howe ve r ,  t he  pr e -

ponde r a nc e  of  t he  e vi de nc e  r e qui e s  a  modi f i c a t i on of  t he  j udgme nt .

The  j udgme nt  of  t he  t r i a l  c our t  i s  modi f i e d t o  i nc r e a s e  t he

a mount  of  da ma ge s  a wa r de d t o t he  pl a i nt i f f ,  Wi l l i a m Cr os s ,  t o

$100, 000. 00.  Cos t s  a r e  t a xe d t o  t he  a ppe l l e e ,  a nd t he  c a us e  i s

r e ma nde d t o t he  t r i a l  c our t  f or  e nt r y of  a  j udgme nt  c ons i s t e nt  wi t h

t hi s  opi ni on.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .
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                                 PER CURI AM


