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Thi s  c a s e  i nvol ve s  a  l e a s e  a gr e e me nt  e nt e r e d i nt o be t we e n t he

a ppe l l a nt s  ( de f e nda nt s )  a nd t he  a ppe l l e e s  ( pl a i nt i f f s ) .   Among

ot he r  t hi ngs ,  t he  l e a s e  obl i ga t e d t he  de f e nda nt s  t o  pa y t he  c i t y

a nd c ount y pr ope r t y t a xe s  on t he  l e a s e d pr e mi s e s  dur i ng t he  t e r m of

t he  l e a s e .   Pl l a i nt i f f s  i ns t i t ut e d t hi s  a c t i on t o  r e c ove r  r e nt ,

t a xe s  a nd pr e j udgme nt  i nt e r e s t .   Af t e r  a  be nc h t r i a l  t he  c our t

e nt e r e d a  j udgme nt  a ga i ns t  t he  de f e nda nt s  f or  $32, 507. 09,  r e pr e -

s e nt i ng r e nt ,  t a xe s  a nd pr e j udgme nt  i nt e r e s t .   On t hi s  a ppe a l ,  t he

a ppe l l a nt s  c ha l l e nge  onl y t he  r ul i ng of  t he  c our t  r e ga r di ng

pr e j udgme nt  i nt e r e s t  on  t he  a mount  of  t he  t a xe s .   We  a f f i r m t he

t r i a l  c our t .

The  a ppe l l a nt  c ompl a i ns  t ha t  t he  t r i a l  c our t  a wa r de d j udgme nt

f or  pr e j udgme nt  i nt e r e s t  c a l c ul a t e d f r om t he  da t e  of  de l i nque nc y t o

t he  da t e  of  t he  t r i a l .   The  i s s ue  i s  s t a t e d by t he  de f e nda nt s  a s

f ol l ows :

1. Di d t he  t r i a l  c our t  e r r  by c a l c ul a t i ng pr e j udgme nt
i nt e r e s t  on t he  unpa i d t a xe s  f r om t he  da t e  of
de l i nque nc y t o t he  da t e  of  t r i a l ,  not wi t hs t a ndi ng
pl a i nt i f f s '  t e s t i mony t a xe s  we r e  pa i d a t  a  l a t e r
da t e ?

Pa r a gr a ph 16 of  t he  l e a s e  a gr e e me nt  pr ovi de s  t ha t  t he  t e na nt

s ha l l  pa y a nd di s c ha r ge ,  whe n due ,  a s  pa r t  of  t he  r e nt a l  of  t he

pr e mi s e s ,  a l l  pr ope r t y t a xe s  a nd a s s e s s me nt s  c ha r ge d on t he

pr e mi s e s  or  a ny i mpr ove me nt s  t he r e t o dur i ng t he  t e r m of  t he  l e a s e .
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The  a gr e e me nt  f ur t he r  pr ovi de s  t ha t  s houl d t he  t a xe s  be c ome

de l i nque nt ,  t he n t he  pl a i nt i f f s  ha ve  t he  r i ght  a nd opt i on t o  pa y

t he  t a xe s  due  a nd t ha t  a ny a mount  s o pa i d s ha l l  be  a dde d a s

a ddi t i ona l  r e nt a l .   ( Empha s i s  a dde d) .

De f e nda nt s  a r gue  t ha t  " unt i l  s uc h t a xe s  a r e  pa i d by t he

a ppe l l e e s ,  t he r e  i s  no a mount  due . "   We  r e s pe c t f ul l y  di s a gr e e  wi t h

t he  pos i t i on a dva nc e d by t he  a ppe l l a nt s .   The  a ppe l l a nt s  we r e  not

obl i ga t e d t o  pa y t he  t a xe s  but  me r e l y pos s e s s e d t he  opt i on of

pa yi ng t he  t a xe s  pa s t  due .   Whe t he r  t he  pa s t  due  r e nt s  we r e  c a l l e d

r e nt  or  t a xe s ,  ne ve r t he l e s s ,  t he  a mount  t he r e of  wa s  owe d by t he

a ppe l l a nt s  unde r  t he  e xpr e s s  t e r ms  of  t he  l e a s e  a gr e e me nt .   The

c our t  ha s  t he  di s c r e t i ona r y  a u t hor i t y  i n  a  c a s e  s uc h a s  t hi s  t o

a s c e r t a i n  t he  a mount  of  a nd a wa r d pr e j udgme nt  i nt e r e s t  on a l l

a mount s  due .   Pr e j udgme nt  i nt e r e s t  i s  a l l owe d a s  a  ge ne r a l  r ul e  i n

c a s e s  whe r e  t he  a mount  of  t he  de bt  i s  c e r t a i n  a nd not  di s put e d on

r e a s ona bl e  gr ounds .   Te xt i l e  Wor ke r s  Uni on v.  Br ooks i de  Mi l l s ,

I nc . ,  205 Te nn.  394,  326 S. W. 2d 671 ( 1959) .   I t  s houl d be  a l l owe d

i n a c c or da nc e  wi t h t he  pr i nc i pl e s  of  e qui t y .  Sc hoe n v.  J . C.

Br a df or d & Co. ,  667 S. W. 2d 97 ( Te nn.  App.  1984) .   " The  r e qui r e me nt s

of  l i qui da t i on i s  s a t i s f i e d i f  t he  a mount  of  t he  de bt  i s  c e r t a i n or

c a n be  ma de  ce r t a i n  by me r e  c omput a t i ons . "   Pe r f or ma nc e  Sys t e ms  v.

Fi r s t  Am.  Na t ' l .  Ba nk,  554 S. W. 2d 616 Te nn.  1977.   He r e ,  t he  a mount

of  t he  r e nt s  a nd t a xe s  pa s t  due  c a n  be  a s c e r t a i ne d by me r e

c omput a t i on.



4

 

T. C. A.  47- 14- 123 pr ovi de s  t ha t  pr e j udgme nt  i nt e r e s t  ma y
be  a wa r de d a s  a n e l e me nt  of  da ma ge s  " i n  a c c or da nc e  wi t h
t he  pr i nc i pl e s  of  e qui t y  a t  a ny r a t e  not  i n  e xc e s s  of  t he
ma xi mum e f f e c t i ve  r a t e  of  t e n pe r c e nt  ( 10%)  pe r  a nnum. "
Se e  Sc hoe n v.  J . C.  Br a df or d & Co. ,  667 S. W. 2d 97 ( Te nn.
App. 1984) ,  The  a wa r d  of  pr e j udgme nt  i nt e r e s t  i s  wi t hi n
t he  s ound di s c r e t i on of  t he  t r i a l  c our t  a nd t he  de c i s i on
wi l l  not  be  di s t ur be d upon a ppe l l a t e  r e vi e w unl e s s  t he
r e c or d r e ve a l s  a  ma ni f e s t  a nd pa l pa bl e  a bus e  of  di s c r e -
t i on.   Se e  Enge r t  v .  Pe e r l e s s  I ns ur a nc e  Co. ,  53 Te nn.
App.  310,  382 S. W. 2d 541 ( 1964) ;  B. F.  Mye r s  & Son of
Goodl e t t s v i l l e ,  I nc .  v .  Eva ns ,  612 S. W. 2d 912 ( Te nn.
App. 1980) ;   I n  r e  Es t a t e  of  Coope r ,  689 S. W. 2d 870 ( Te nn.
App. 1985) ;  Te a gue  Br ot he r s ,  I nc .  v .  Ma r t i n  & Ba yl e y,
I nc . ,  750 S. W. 2d 152 ( Te nn.  App. 1987) .  The  a wa r d of
pr e j udgme nt  i nt e r e s t  a s  a n e l e me nt  of  da ma ge s  i s  not
c ons i de r e d a  pe na l t y  i mpos e d upon t he  de f e nda nt ,  but  i s
a l l owe d i n  a c c or da nc e  wi t h t he  pr i nc i pl e s  of  e qui t y .  I n
r e  Es t a t e  of  Da vi s ,  719 S. W. 2d 526 ( Te nn.  App. 1986) .  . . .

Ot i s  v .  Ca mbr i dge  Mut .  Fi r e  I ns .  Co. ,  850 S. W. 2d 439, 446 ( Te nn.
1992) .

We  a r e  of  t he  opi ni on t ha t  t he  f a c t s  of  t hi s  c a s e  me e t  t he

r e qui r e d t e s t .   

Appe l l a nt s  f ur t he r  a r gue  t ha t ,  a t  t he  t i me  of  t r i a l ,  pe na l t i e s

a nd i nt e r e s t  ha d be e n i mpos e d by t he  t a xi ng a ge nc y on t he  a mount  of

t he  pa s t  due  t a xe s .   Thus ,  t he y a r gue ,  t o  i mpos e  pr e j udgme nt

i nt e r e s t  on t he  a mount  a wa r de d f or  de l i nque nt  t a xe s  c ons t i t ut e s  a

doubl e  pa yme nt  of  i nt e r e s t .   The i r  r e a s oni ng i s  t ha t  whe n t he

pl a i nt i f f s  pa i d t he  t a xe s ,  t he  i nt e r e s t  a nd pe na l t i e s  we r e  i nc l ude d

t hr ough t he  r e s pe c t i ve  da t e s  of  pa yme nt .   Thi s  r e a s oni ng i s

f a l l a c i ous .   The  pr e j udgme nt  i nt e r e s t  i s  c a l c ul a t e d on t he  de bt

owe d by t he  de bt or .   I n  t hi s  c a s e ,  a ppe l l a nt s '  de bt  i nc l ude d

pe na l t i e s  a nd i nt e r e s t  pa i d by t he  pl a i n t i f f s  or  whi c h t he
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pl a i nt i f f s  we r e  obl i ge d t o  pa y be c a us e  of  de f e nda nt s '  br e a c h of  t he

l e a s e  a gr e e me nt .   I nt e r e s t  i s  a  c ha r ge  ma de  f or  t he  us e  of  mone y

whi l e  r e nt  i s  a  c ha r ge  ma de  f or  t he  us e  of  l a nd.   Pe r f or ma nc e ,

s upr a .   We  f i nd no me r i t  i n  t hi s  a r gume nt .

We  f i nd no a bus e  of  di s c r e t i on nor  r e ve r s i bl e  e r r or .

Ac c or di ngl y,  t he  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n a l l

r e s pe c t s .   Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt s  a nd t h i s  c a us e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge
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ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y a nd br i e f s  s ubmi t t e d on be ha l f  of

t he  pa r t i e s .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he

opi ni on t ha t  t he r e  wa s  r e ve r s i bl e  no e r r or  i n  t he  t r i a l  c our t .

 Ac c or di ngl y,  t he  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n

a l l  r e s pe c t s .   Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a us e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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