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OPi1 NI ON

Petitioner/appellant, Porter WIIlians, appeal s the chancery
court's j udgnment whi ch confirnmed t he deci si on of
respondent/ appel |l ee, the Real Estate Appraisal Conm ssion for the
State of Tennessee, and denied appellant relief under a wit of
certiorari. The facts out of which this matter arose are as

foll ows.

In late 1991, petitioner applied to respondent for
certification as a certified general appraiser. Al t hough
respondent approved petitioner's application, he still had to pass
the appraiser's certification exam nation before respondent could
certify him Petitioner then sat for the exam nation in February
1992, but was unsuccessful. He tried three nore tines in the next

ten nont hs, but never passed the certification exam nation.

Wiile attenpting to pass the exam nation and despite the
fact that it was illegal, petitioner appraised a residence | ocated
i n Hendersonville, Tennessee. Petitioner then took an appraisa
certificate belonging to one Luther Bratton, with whom he had been
formally associated, and altered it so that it represented
petitioner as certified residential appraiser nunber 621
Petitioner used the forged certificate to collect the fee for the

Hender sonvi |l | e apprai sal .

Respondent becane aware of petitioner's activities and filed
a conplaint against him in August 1992. When confronted by
respondent, petitioner admtted t hat he pr ef or med t he
Hendersonville appraisal and that he altered M. Bratton's
certificate. After receiving petitioner's response to the
conpl ai nt and consi dering his acti ons, respondent deni ed petitioner

certification and referred the matter to the district attorney's
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office for crimnal prosecution. The district attorney's office
crimnally prosecuted petitioner who ultimately plead guilty to
appraising without a I|icense. Petitioner was not formally
convi ct ed. Instead, the case was diverted and a probationary

restraint instituted.

I n January 1993, petitioner noved respondent to "reconsi der"
its denial of certification. Respondent net the follow ng nonth
and reconsidered its earlier decision. Because of petitioner's
previ ous acts, it approved certification conditioned on petitioner
successfully conmpleting his crimnal probation. Respondent
i ncorporated the decision into a consent order and presented the
consent order to petitioner for his approval and signature.
Petitioner refused to sign the consent order, but continued his

appr ai sal busi ness.

On 20 Septenber 1993, a Mark McKenzie filed a conplaint with
respondent all eging that petitioner had i nconpetently appraised his
property |l ocated in Franklin, Tennessee. Respondent did not refer
the McKenzie conplaint to the district attorney's office because
petitioner did not actually wite the MKenzie appraisal report.
Respondent di d concl ude, however, that at a m nimumpetitioner had
| mproperly involved hinself in the McKenzie appraisal and that his
firmdocunentation and | etterhead could m srepresent to the public
that he was a certified appraiser. Based on these concl usions,
respondent issued a cease and desist letter to petitioner

instructing himto correct his firms docunentation.

Petitioner submtted a second application for certified
residential appraisal certification on 2 February 1994. Respondent
consi dered petitioner's second application at its neeting and voted
unani nously to disapprove it. Respondent based its decision on

their review of petitioner's file and their consideration of his
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entire course of conduct during the previous three years.

Petitioner did not seek a rehearing before respondent, but
filed a petition in the Davidson County Chancery Court. He all eged
that respondent had arbitrarily and capriciously denied his
application and that respondent's decision was not supported by
materi al evidence. Respondent noved to dism ss the petition for
| ack of subject matter jurisdiction and for failure to state a
cl ai m upon which relief could be granted. Respondent argued that
petitioner was not entitled to reviewin the chancery court because
respondent's decision did not derive from a contested case
proceedi ng. Petitioner responded by noving to anend his petition
to allege a cause of action and sought a wit of certiorari. The
chancellor denied petitioner's notion to anend. Al t hough
petitioner had not specifically stated that he was proceedi ng under
t he Uniform Adm ni strative Procedures Act, the chancellor treated
the petition as one brought under that act and rul ed that the UAPA
did not entitle petitioner to judicial review of respondent's

deci si on.

Petitioner then noved the court to alter or anend its
j udgnent and agai n requested | eave to proceed pursuant to a wit of
certiorari. On 17 January 1990, petitioner filed a "First Anmended
Petition for Wit of Certiorari and Supersedeas.” On 16 August
1995, the chancellor dism ssed the petition for wit of certiorari
and supersedeas because petitioner did not tinely file his brief.
Petitioner then noved to reinstate the petition and the chancell or

entered an order granting reinstatenent.

Fol | owi ng t he rei nstatenent of the case, respondent answered
the petition. Petitioner then contended that he was proceedi ng
under a statutory wit of certiorari rather than a common law wit.

Subsequently, the court confirmed the matter was proceedi ng under
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the common |aw wit.

The chancel | or heard final argunents and i ssued a nenor andum
opi nion denying petitioner the relief requested in the wit. The
chancell or held that respondent's denial of petitioner's second
application was supported by substantial and naterial evidence and

that petitioner had not proved that respondent exceeded its

jurisdiction or acted capriciously, illegally, or arbitrarily by
denying the application. Petitioner then filed his notice of
appeal to this court. Petitioner presented one issue: "Wether
[respondent] exceeded its jurisdiction or acted illegally or

arbitrarily by denying petitioner's application for |icensure as a
state certified residential real estate appraiser, or whether
[respondent] had substantial and material evidence before it to

justify denial of petitioner's application.”

Appel | ate review of actions brought under a common | aw of
wit of certiorari is narrow and limted to a determ nation of
whet her the agency exceeded its jurisdiction or acted illegally,
fraudulently, or arbitrarily. Powell v. Parole Eligibility Review
Bd., 879 S.W2d 871, 873 (Tenn. App. 1994). This court can not
consider the intrinsic correctness of respondent’'s deci sion to deny
petitioner's second application because it is beyond our scope of
review. Henry v. Board of Clainms, 638 S.W2d 825, 827 (Tenn. App.
1982). |If respondent’'s order is not supported by material evidence
it is arbitrary and void. Hoover Mtor Express Co. v. Railroad &
Pub. Uils. Commin, 195 Tenn. 593, 606, 261 S.W2d 233, 238-40

(1953) .

W are of the opinion following a conplete review of this
record that respondent denied petitioner's second application for

certification based onthe totality of petitioner's conduct for the



three years prior to his application. Respondent's adm nistrative
director at the tinme respondent denied petitioner certification
explained: "[Petitioner's] reapplication was denied on February
14, 1994 . . . . The denial was based on the [petitioner's] course
of conduct over the previous years, which in the Comm ssion's
di scretion constituted dishonest acts, or those involving
m srepresentation, in accordance with T.C. A 8 62-39-326(4), as
well as his refusal to conply with the conditions contained in the
consent order, which [petitioner] never signed." This finding was
confirmed by the chancellor. The chancellor found after argunent
by counsel for each of the parties and careful consideration of
petitioner's allegations that respondent had denied the second
appl i cation based on petitioner's entire course of conduct over the
previous three years. This course of conduct included violating
Tennessee Code Annotated section 62-39-103 by appraising a
Hendersonville residence wthout being Ilicensed, violating
Tennessee Code Annotated section 62-39-326 by intentionally
altering and using M. Bratton's appraisal certificate to collect
a fee, inproperlly involving hinself in the McKenzi e apprai sal, and

using potentionally m sleading firmdocunentation.

Respondent has the power to approve or disapprove
applications for appraiser licensure and certification. Tennessee
Code Annot at ed secti on 62-39-316 specifically authorizes respondent
to deny an apprai ser certificate to an applicant on any grounds set
forth intitle 62, chapter 39. Tenn. Code Ann. § 62-39-316 (Supp.
1995). Tennessee Code Annotated section 62-39-326(4) provides:

Vi ol ati ons - Revocation or suspension. - The rights
of any applicant or hol der under a certificate as a
state licensed or certified real estate appraiser
may be revoked, suspended, or restricted, or the
owner of the certificate my be assessed a civil
penalty of up to one thousand dollars ($1,000) per
violation, or otherw se disciplined in accordance
with the provisions of this chapter, upon any of
the foll owi ng grounds:



(4) An action or omssion involving dishonesty,
fraud or m srepresentation;

Tenn. Code Ann. 8§ 62-39-326(4)(Supp. 1995). This section, in
conjunction with Tennessee Code Annotated section 62-39-316,
aut hori zes respondent to consider an applicant's acts of di shonesty
when deci di ng whether to approve or disapprove an application or
when exercising its disciplinary and regulatory jurisdiction.
Twice within the three years prior to reapplying petitioner had
been the subject of conplaints filed with respondent. Both of the
conpl aints i nvol ved acts of di shonesty or m srepresentation. Thus,
respondent acted within its statutory authority when it consi dered

petitioner's previous conduct and denied his second application.

Petitioner clainms that respondent based its decision on an
erroneous conclusion. To explain, petitioner answered "no" to a
guestion on the application which asked: "[H ave you ever been
convicted or, plead guilty, or plead no contest to any crim na
of fense, or is there any crim nal charge now pendi ng agai nst you?"
It is petitioner's contention that he answered the question
truthfully because he was not formally convicted and t he charge was
expunged and di sm ssed, but that respondent believing petitioner

had |ied decided to deny his application on that basis.

Petitioner's argunent rest on the single statenent of a
menber of respondent. This argunent is contradicted by the record
and derives from petitioner's m sapprehension of the facts.
Respondent's nenbers were aware of the | egal effect of petitioner's
guilty plea and the subsequent crimnal diversion and restraint.
The record reveals that respondent was repeatedly advised
concerning the legal effect of the guilty plea and that
respondent’' s nenbers under stood why petitioner answered "no" to the
question on the application. In addition, the record only contains

one comment by a single nenber of respondent indicating that



respondent even took notice of the way petitioner answered that
particular question on the application. That comment was
i mredi ately countered by the coment of anot her nenber who poi nt ed
out that petitioner had attached a statenent explaining his answer
to the question. After this exchange between respondent's nmenbers,
| egal counsel advised respondent that they had grounds to deny
petitioner's second application based on the entire course of his
conduct during the previous three years. It was on this basis

that respondent voted to deny petitioner's second application.

Petitioner also argues that respondent exceeded its
jurisdiction because it certified another individual who had
apprai sed without a license. The heart of petitioner's argunent is
that because a M. Meeks and petitioner both appraised without a
|icense they nust be simlarly situated, and therefore, respondent
must treat themexactly the sane. We respectfully disagree. The
fact that M. Meeks and petitioner shared one experience does not
make themsimlarly situated and it does not require respondent to

treat themidentically.

The only significant conmmonality shared by M. Meeks and
petitioner is that they both appraised without a |license. Wen one
exam nes the circunstances under which M. Meeks obtained
transitional licensure, one finds fundanental differences which
preclude a finding that petitioner and M. Meks are simlarly
si tuat ed. The distinction between M. Meeks and petitioner
include: 1) petitioner was crimnally prosecuted for his violation
of the appraisal statute and M. Meeks was not; 2) M. WIIlians
denonstrated an intent to violate the aw by fraudulently altering
and then using M. Bratton's appraisal certificate, but the
district attorney determned that M. Meeks did not intend to
violate the I aw and declined to prosecute; and 3) M. WIIlians had

an additional conplaint filed against himafter appraising w thout
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alicense and M. Meeks did not. In addition, M. Meeks agreed to

conditional licensure, an alternative refused by petitioner.

Petitioner and M. Meeks were not simlarly situated and
thereis nonerit to petitioner's argunent that respondent exceeded
its jurisdiction. There are fundanental distinctions between the
two situations. W are of the opinion that respondent has properly
exercised its jurisdiction in this matter and not acted in excess

of it.

Petitioner's final argunent is that respondent could not
rely on the conpl ai nt because he was not involved in preformng the
McKenzi e appraisal . The record clearly shows that petitioner
participated in the appraisal and m srepresented his status. An
associate of petitioner, Eunice Newsom went to the MKenzie
property with petitioner to preform the appraisal. Petitioner
admts that while he was at the property he nmeasured the dwelling
that was the subject of the appraisal and coll ected data necessary
to the appraisal process. Petitioner's involvenent was confirnmed

by Ms. Newsom

Despite petitioner's presence at the property, his active
i nvol venent in nmeasuring the residence, his collecting other data
necessary to issue the appraisal report, and the fact that
petitioner as principal of the appraisal firm was ultimtely
responsi ble for the conpletion of the appraisal, petitioner woul d
have us find that he sinply was not involved in the MKenzie
appraisal. Wile petitioner did not wite the appraisal report,
the evidence clearly denonstrates that he was involved in the
apprai sal process. Moreover, it was the aspect of the appraisal
that petitioner admtted being involved in, the nmeasurenent of the
dwel ling, that M. MKenzie clainmed was prefornmed inconpetently.

Moreover, as a principal of WIlianms and Associ ates, petitioner's
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presence at the MKenzie property during the appraisal in
conjunction with his msleading firmletterhead and docunentati on
constituted at least a silent msrepresentation to M. MKenzie
that petitioner was a certified appraiser. Petitioner was invol ved
in the MKenzie appraisal and it was wthin respondent's
jurisdiction to consider that fact when denyi ng petitioner's second

appl i cation.

Qur review of this record reveals that respondent acted
withinits jurisdiction and based its denial of petitioner's second
application on substantial and material evidence that included
multiple violations of the appraisal statutes. Thr oughout the
pendency of petitioner's two applications, respondent acted fairly
wWth respect to petitioner and endeavored to give petitioner the
benefit of the doubt. This record shows that respondent fairly and
properly exercised the disciplinary jurisdiction granted it by the

General Assenbly.

The decision to deny petitioner's second application is
affirmed with costs on appeal assessed to petitioner/appellant,
Porter WIllians. The cause is renmanded to the chancery court for

any further necessary proceedi ngs.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCODD, P.J., MS.

BEN H CANTRELL, JUDGE
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