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OP1 NI ON

McMurray, J.

We are called upon in this appeal to determ ne whet her relying

on the advice of an attorney in filing an unfounded w Il contest



constitutes probable cause sufficient to avoid the enforcenent of
a forfeiture clause in the will. For the reasons set forth bel ow,
we find that such reliance does constitute probable cause, and

reverse the judgnent of the trial court.

The appellant, Tammy W nni ngham was the daughter of Al ston
and Reba W nni ngham Al st on and Reba W nni nghamexecut ed i denti cal
wlls on February 13, 1981. Reba W nni ngham di ed on February 26,
1986, and her will was probated. |In 1992, Al ston W nni ngham who
at the time was suffering fromcancer, executed a neww ll. That
will contained a forfeiture clause applying to any beneficiary who
initiated a contest of the will. Alston Wnninghamdied | ater that
year. Apparently, Tamry W nni ngham had concern about the conpe-
tency of her father due to his nedical condition at the tinme he
executed the 1992 wll. She contacted Livingston attorney John
Heat h, who mi stakenly told her that mutual wills (such as the wills
executed by Alston and Reba Wnningham in 1981) could not be
revoked after the death of the other party. M. Heath was
apparently unaware of the Trautnmann Act, codified at T.C. A § 32-3-
107, which abolished the presunption of contractual intent in the
execution of joint and nmutual wills, and provides that a contract
to make a will can be established only by a statenent of the
contract ternms inthe will, an express reference inthe will to the
exi stence of a contract (the terns of which are proven by extrinsic

evi dence), or a separate witing signed by the decedent evidencing



the contract. 1In reliance on M. Heath’'s advice, Tammy W nni ngham
filed suit against the executor of Alston Wnningham s estate,
W liam W nni ngham appellee in this case. Three weeks after the
filing of that suit, M. Heath realized his error, and the wl

contest action was immediately and voluntarily di sm ssed.

Wl 1liam Wnni ngham then filed suit to invoke the forfeiture
provision as to any bequest or devise to Tammy W nni ngham The
Honor abl e Gary Dodson, sitting by interchange in the Probate and
Fam |y Court of Cunberland County, found that the filing of the
wi |l contest violated the forfeiture clause and that, consequently,

the provision should be enforced. This appeal foll owed.

Al ston WIllinghamis will provided in part as follows:

If any beneficiary shall contest the probate or
validity of this will or any provision thereof, or shal
institute or join in any proceeding to contest the
validity of this wll or to prevent any provision thereof
from being carried out in accordance with its term
(regardl ess of whet her such proceedi ngs are instituted in
good faith and with probable cause'), then all benefits
provided for such beneficiary are revoked and such
benefits shall pass to the residuary beneficiaries of
this wll

'No issue is made concerni ng the validity of this provision. W, therefore,
decline to coment thereon.



In Tennessee, a forfeiture clause is generally valid. See

Tate v. Canp, 147 Tenn. 137, 245 S.W 839 (1922). In Wolard v.

Ferrell, 169 S.W2d 134 the court citing Tate, supra, noted:

The law in Tennessee governing the effect of a wll
contest on the operation of aforfeiture clauseinawll
is fully discussed and is settled in an opinion by

McKi nney, Judge, ... where it is held that a forfeiture
provisiion in a will is not void as against public
policy, and that | egatee will not | ose his interest under
a forfeiture provision of a will if the contest was

prosecuted in good faith and upon probabl e cause.

Wl lard, page 136.

It is clear, therefore, that a gift will not be forfeited if
the contest is nade in good faith and on probabl e cause. The Tri al
Court found that since Attorney Heath advised his client based on
a mstake of law, there was no bad faith on the part of Tammy
W nni ngham However, the Court found that since the 1981 wlls
could not be legally construed to be nutual wills, the will contest
was W t hout probabl e cause, even though she acted on the m staken

advi ce of counsel. W respectfully disagree.

The Def endant argues that probable cause is established where
prosecution of an action is instituted on advice of counsel.

Def endant cites the case of Sullivan v. Young, 678 S.W2d 906

(Tenn. App. 1984) as standing for the proposition that probable
cause is established where instigation of an action is done with

the advice of counsel. Although Sullivan involves an action for



mal i ci ous prosecution, we think the analogy is appropriate. In

Wolard v. Ferrell, supra, this court applied the definition of

probable cause from a nmalicious prosecution case to a case

interpreting a forfeiture provision. The Court said:

[T]he law as to reasonable or probable cause is
defined to be such a state of facts in the mnd of the
prosecutor as would | ead a person of ordinary cauti on and
prudence to believe, or entertain an honest or strong
suspicion, that the personis guilty. It does not depend
on the actual state of the case in point of fact, but
upon the honest and reasonable belief of the party
comenci ng the prosecution. In order to maintain an
action for malicious prosecution, it is very clear that
the plaintiff nust aver and prove that the suit com
pl ai ned of was comrenced and prosecuted w thout reason-
abl e or probable cause, and that it was malicious. The
warrant | essness of the suit may, in many i nstances, be so
obvious as that nmalice may be inferred fromit. The
guestion of probable cause applies to the nature of the
suit, and the point of inquiry is whether the defendant
had probabl e cause to maintain the particular suit upon
the existing facts known to him

Wool ard page 137 (citations omtted).

We find it appropriate to use the same definition for probable
cause in the context of a wll forfeiture provision and an action
for malicious prosecution since both deal with the prevention of
initiating | egal proceedi ngs agai nst another. Since it istherule
i n Tennessee that advice of counsel may establish probable cause
for the initiating of proceedings in a nalicious prosecution case,
we hold that it also may establish probable cause for initiating a

will contest. Advice of counsel can only be a defense, however, if



there was a full and fair disclosure of all material facts to the

attorney, without om ssion or m srepresentation. See, e.qg., Klein

v. Elliot, 59 Tenn.App. 1, 436 S.W2d 867 (1968).

Plaintiff’s counsel admts in his brief that the only basis
for the will contest was the advice of Defendant's attorney. G ven
this admi ssion by Plaintiff, we are of the opinion that this case
must be renmanded for a determnation of the sufficiency of
di sclosure to M. Heath, appellant's attorney, to support the

def ense of advi ce of counsel

For the reasons set forth above, the judgnment of the Tria
Court is reversed. Costs are taxed to the appellee and this case
is remanded to the trial court for such other and further proceed-

ings as may be required in conformty with this opinion.

Don T. McMurray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge
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DI SSENTI NG OPI NI ON

| respectfully dissent fromthe conclusion reached in the
maj ority opinion. I would find that the case at bar is distin-

gui shable fromWolard v. Ferrell, inthat the will did not contain

what | believe is the critical clause, "(regardl ess of whether such

proceedi ngs are instituted in good faith and with probabl e cause).”

In Iight of the above-quoted unanbi guous | anguage, |
woul d give effect to the intent of the testator which is crystal

clear, and affirmthe Trial Court.

Houston M Goddard, P.J.






