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  O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a n a ppe a l  by t he  Re s ponde nt ,  Ge or ge  Wa s hi ngt on

Wi l ke r s on,  f r om t he  Tr i a l  Cour t ’ s  j udgme nt  e nt e r e d i n  f a vor  of

t he  Pe t i t i one r ,  Vi c i e  Ma r i e  Br own Wi l ke r s on i n t he  a mount  of

$1873. 60 f or  ha l f  of  t he i r  une ma nc i pa t e d c hi l d’ s  f une r a l  bi l l  a nd

$350 i n  a t t or ne y f e e s .
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The  pa r t i e s  t o  t hi s  a c t i on we r e  di vor c e d i n  1971.   Ms .

Wi l ke r s on wa s  a wa r de d c us t ody of  t he i r  mi nor  c hi l d ,  Ange l a .   I n

1983 Ange l a  wa s  f ound t o  be  une ma nc i pa t e d due  t o  he r  mul t i pl e

s c l e r os i s  a nd me nt a l  r e t a r da t i on.   Mr .  Wi l ke r s on wa s  or de r e d t o

pa y $30 a  we e k c hi l d  s uppor t .   Ange l a  di e d on Se pt e mbe r  23,  1994,

due  t o  a  br a i n he mor r ha ge  a nd c ompl i c a t i ons  of  mul t i pl e

s c l e r os i s .

Ms .  Wi l ke r s on f i l e d a  pe t i t i on c l a i mi ng Mr .  Wi l ke r s on

wa s  i n  a r r e a r s  i n  hi s  c hi l d  s uppor t  pa yme nt s  f r om Fe br ua r y 10,

1992,  unt i l  t he  da t e  of  Ange l a ’ s  de a t h,  a nd a l s o s ought  one - ha l f

of  t he  f une r a l  e xpe ns e s  f or  Ange l a ’ s  f une r a l .   Ms .  Wi l ke r s on

f ur t he r  a l l e ge d t ha t  s he  wa s  e nt i t l e d t o  a t t or ne y f e e s .

A de f a ul t  j udgme nt  wa s  e nt e r e d a ga i ns t  Mr .  Wi l ke r s on

wi t h t he  i s s ue  of  da ma ge s  be i ng r e s e r ve d.   Af t e r  t he  he a r i ng on

da ma ge s ,  t he  Tr i a l  Cour t  gr a nt e d Ms .  Wi l ke r s on r e l i e f  wi t h

r e s pe c t  t o  t he  f une r a l  bi l l  a nd a t t or ne y f e e s ,  but  de ni e d r e l i e f

on t he  c hi l d  s uppor t  c l a i m.

Mr .  a nd Mr s .  Wi l ke r s on bot h r a i s e  i s s ue s  on a ppe a l ,

whi c h i n  s ubs t a nc e  a r e  a s  f ol l ows :

Mr .  Wi l ke r s on

1. Di d t he  Tr i a l  Cour t  e r r  i n  gr a nt i ng j udgme nt
a ga i ns t  hi m f or  one - ha l f  t he  f une r a l  bi l l ?
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2. Di d t he  Tr i a l  Cour t  e r r  i n  a s s e s s i ng a t t or ne y f e e s
a ga i ns t  hi m?

Ms .  Wi l ke r s on

1.   Di d t he  Tr i a l  Cour t  e r r  i n  f a i l i ng t o a wa r d he r
s uppor t  a r r e a r a ge s  whe r e  no pe t i t i on t o  modi f y wa s
f i l e d a nd whe n t he  c hi l d  r e c e i ve d Soc i a l  Se c ur i t y
r e t i r e me nt  be ne f i t s ?

2.   I s  t he  a ppe a l  t a ke n by Mr .  Wi l ke r s on f r i vol ous ?

Mr .  Wi l ke r s on’ s  a ppe a l  of  t he  Tr i a l  Cour t ’ s  gr a nt  of

one - ha l f  of  t he  f une r a l  e xpe ns e s  i s  wi t hout  me r i t .   He  s t a t e d i n

t he  he a r i ng be f or e  t he  Tr i a l  Cour t  t ha t  he  di d not  obj e c t  t o

pa yi ng ha l f  of  hi s  de c e a s e d da ught e r ’ s  f une r a l  bi l l  but  s t a t e d

t ha t  he  di d not  wa nt  t o  pa y t he  c hi l d  s uppor t .   " An i nt e r e s t e d

pa r t y i s  bound by hi s  t e s t i mony whi c h c ont a i ns  a  ma t e r i a l

s t a t e me nt  of  f a c t  ne ga t i ng hi s  r i ght  of  a c t i on or  de f e ns e  i f  no

mor e  f a vor a bl e  t e s t i mony a ppe a r s  on t he  s a me  s ubj e c t . "   J ohns on

v.  St e e l e ,  541 S. W. 2d 795 ( Te nn. App. 1976) .   A de f e nda nt  who doe s

not  di s put e  a  pl a i nt i f f ’ s  c l a i m be f or e  t he  t r i a l  c our t  c a nnot

di s put e  i t  on a ppe a l .   Mr .  Wi l ke r s on i s  bound by hi s  a gr e e i ng t o

pa y one - ha l f  of  t he  f une r a l  e xpe ns e s .

Mr .  Wi l ke r s on a l s o c ont e nds  t ha t  he  s houl d not  ha ve  t o

pa y Ms .  Wi l ke r s on’ s  a t t or ne y f e e s .   The  t r i a l  c our t  ha s  wi de

di s c r e t i on i n s uc h ma t t e r s  a nd t hi s  Cour t  wi l l  not  i nt e r f e r e

unl e s s  t hi s  di s c r e t i on i s  a bus e d.   Thr e a dgi l l  v .  Thr e a dgi l l ,  740

S. W. 2d 419 ( Te nn. App. 1987) .   Be c a us e  Mr .  Wi l ke r s on ha s  f a i l e d t o
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s how s uc h a n a bus e ,  we  a f f i r m t he  Tr i a l  Cour t ’ s  gr a nt  of  a t t or ne y

f e e s .

  We  now t ur n t o  whe t he r  Ms .  Wi l ke r s on i s  e nt i t l e d t o

c hi l d  s uppor t  a r r e a r a ge s .   As  not e d e a r l i e r ,  s he  c ont e nds  t ha t

t he  Tr i a l  Cour t  e r r e d i n  f i ndi ng t ha t  Mr .  Wi l ke r s on ' s  c hi l d

s uppor t  obl i ga t i on wa s  of f s e t  by Soc i a l  Se c ur i t y  Re t i r e me nt

be ne f i t s  pa i d t o  t he  c hi l d  on be ha l f  of  Mr .  Wi l ke r s on,  whi c h

s l i ght l y  e xc e e de d t he  mont hl y s uppor t  or de r e d.   Ms .  Wi l ke r s on

a r gue s  t ha t  f a i l i ng t o  a wa r d he r  c hi l d  s uppor t  a mount e d t o

r e t r oa c t i ve  modi f i c a t i on of  Mr .  Wi l ke r s on’ s  c hi l d  s uppor t

obl i ga t i on i n  vi ol a t i on of  T. C. A.  36- 5- 101( a ) ( 5)  whi c h r e a ds  a s

f ol l ows :

Any or de r  f or  c hi l d  s uppor t  s ha l l  be  a  j udgme nt  
e nt i t l e d t o  be  e nf or c e d a s  a ny ot he r  j udgme nt  of  
a  c our t  of  t hi s  s t a t e  a nd s ha l l  be  e nt i t l e d t o 
f ul l  f a i t h a nd c r e di t  i n t hi s  s t a t e  a nd i n a ny 
ot he r  s t a t e .   Suc h j udgme nt  s ha l l  not  be  s ubj e c t  
t o  modi f i c a t i on a s  t o  a ny t i me  pe r i od or  a ny 
a mount s  due  pr i or  t o  t he  da t e  t ha t  a n a c t i on f or  
modi f i c a t i on i s  f i l e d a nd not i c e  of  t he  a c t i on 
ha s  be e n ma i l e d t o  t he  l a s t  known a ddr e s s  of  t he  
oppos i ng pa r t i e s .

Thi s  i s s ue  wa s  c ons i de r e d i n  Ne t he r t on v.  Ne t he r t on,  a n

unpubl i s he d opi ni on of  t hi s  Cour t  f i l e d i n  Na s hvi l l e  on Fe br ua r y

26,  1993.   I n  t ha t  c a s e ,  t wo we e ks  a f t e r  e nt r y of  t he  di vor c e

de c r e e ,  Mr .  a nd Ms .  Ne t he r t on r e s ume d l i vi ng t oge t he r  a s  a  c oupl e

wi t h t he i r  c hi l dr e n.   Ms .  Ne t he r t on s ought  c hi l d  s uppor t

a r r e a r a ge  f or  Mr .  Ne t he r t on ' s  f a i l ur e  t o  pa y c hi l d  s uppor t  whi l e

t he y l i ve d t oge t he r .   Dur i ng t ha t  pe r i od,  Mr .  Ne t he r t on
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c ont r i but e d t o  ne c e s s a r y hous e hol d e xpe ns e s  a nd pr ovi de d a l l

ne c e s s i t i e s  f or  hi s  s on.   I n  de nyi ng Ms .  Ne t he r t on ' s  c hi l d

s uppor t  c l a i m by a l l owi ng Mr .  Ne t he r t on a  c r e di t  f or  hi s

e xpe ndi t ur e s  dur i ng t he  pe r i od of  r e s ume d c oha bi t a t i on,  t he  Cour t

r e a s one d a s  f ol l ows :

Whi l e  t he  s t a t ut e  c l e a r l y pr ohi bi t s  a  r e duc t i on 
of  c hi l d  s uppor t  pa yme nt s  due  pr i or  t o  a  r e que s t  
f or  modi f i c a t i on be i ng f i l e d,  t ha t  i s  not  t he  
s i t ua t i on i n t he  i ns t a nt  c a s e .   The r e  i s  a  
di s t i nc t i on t o  be  ma de  be t we e n a  c our t  modi f yi ng 
a  pr i or  or de r  of  c hi l d  s uppor t ,  whi c h wa s  f r e que nt l y  
done  pr i or  t o  t he  1987 a me ndme nt , 1 a nd pr ovi di ng a  
c r e di t  t o  de t e r mi ne  t he  a r r e a r a ge  a c t ua l l y  due  on 
a c c r ue d c hi l d  s uppor t .   A modi f i c a t i on e nt a i l s  
a dj us t i ng t he  a mount  of  c hi l d  s uppor t  t he  non- c us t odi a l
pa r e nt  i s  or de r e d t o  pr ovi de .   As  not e d by t he
Te nne s s e e  Supr e me  Cour t ,  t he  1987 a me ndme nt  wa s  e na c t e d
t o c ompl y wi t h f e de r a l  l a w.   The  ne w s t a t ut e  ma de
r e t r oa c t i ve  modi f i c a t i ons  i mpe r mi s s i bl e  a nd a l l ows
pr os pe c t i ve  modi f i c a t i ons  onl y a f t e r  not i c e ,  a s
r e qui r e d by § 36- 5- 101( a ) ( 5) ,  ha s  be e n pr ovi de d.  
Rut l e dge  v.  Ba r r e t t ,  802 S. W. 2d 604,  606 ( Te nn. 1991) .

Howe ve r ,  a s  we  c ons i de r  t he  f a c t s  of  t he  i ns t a nt
c a s e ,  ne i t he r  t he  1987 a me ndme nt  nor  Rut l e dge  pr ohi bi t
t he  gr a nt i ng of  c r e di t  we  a r e  or de r i ng t oda y.   The
a mount  of  s uppor t  he  wa s  or i gi na l l y  or de r e d t o  pr ovi de
i s  not  be i ng c ha nge d.

Thus ,  t he  r ul e  c a n be  s t a t e d t ha t  whe n t he  a mount  of

c hi l d  s uppor t  a  hus ba nd or  wi f e  wa s  or i gi na l l y  or de r e d t o  pr ovi de

i s  not  be i ng c ha nge d,  ne i t he r  T. C. A.  36- 5- 101( a ) ( 5)  nor  Rut l e dge

pr ohi bi t  t he  gr a nt i ng of  c r e di t .   Se e  a l s o Ha r t l e y v.  Thomps on,

a n unpubl i s he d opi ni on of  t hi s  Cour t  f i l e d i n  Na s hvi l l e  on Ma y

17,  1995.   We  hol d t ha t  a n of f s e t  by Soc i a l  Se c ur i t y  r e t i r e me nt

be ne f i t s  pa i d t o  t he  c hi l d  on be ha l f  of  t he  pa r e nt  i s  a  c r e di t
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a nd doe s  not  vi ol a t e  T. C. A.  36- 5- 101( a ) ( 5) .   Se e  a l s o Gr i f f i n  v .

Ave r y,  424 A. 2d 175 ( N. H. 1980)  ( hol di ng t ha t  a l t hough c hi l d

s uppor t  obl i ga t i ons  a r e  not  s ubj e c t  t o  r e t r oa c t i ve  modi f i c a t i on,

t he  t r i a l  c our t  ha s  di s c r e t i on t o  a l l ow c r e di t  t owa r d a r r e a r a ge s

unde r  c e r t a i n  c i r c ums t a nc e s ,  i nc l udi ng s oc i a l  s e c ur i t y  pa yme nt s

t ha t  a r e  c r e di t e d t owa r d ove r due  i ns t a l l me nt s  of  c hi l d  s uppor t ) .

Ms .  Wi l ke r s on a l s o r e l i e s  on T. C. A.  36- 5- 101

( a ) ( 4) ( E) ( i i )  whi c h pr ovi de s  t ha t  " no c r e di t  f or  c hi l d  s uppor t

pa yme nt s  s ha l l  be  gi ve n by t he  c our t  f or  pa yme nt s  by t he  s oc i a l

s e c ur i t y  a dmi ni s t r a t i on t o  t he  obl i gor ’ s  c hi l d  pur s ua nt  t o  a

c l a i m ba s e d on t he  wor k- r e l a t e d di s a bi l i t y  of  t he  obl i gor . "  

Howe ve r ,  Soc i a l  Se c ur i t y  pa yme nt s  ba s e d upon t he  wor k- r e l a t e d

di s a bi l i t y  of  t he  obl i gor  s houl d be  di s t i ngui s he d f r om Soc i a l

Se c ur i t y  pa yme nt s  ba s e d upon t he  r e t i r e me nt  of  t he  obl i gor .   The

Le gi s l a t ur e  c oul d ha ve  pr ohi bi t e d r e t i r e me nt  be ne f i t s  j us t  a s

t he y pr ohi bi t e d di s a bi l i t y  be ne f i t s  but  t he y c hos e  not  t o .   As  a

r e s ul t ,  we  hol d t ha t  c r e di t  s ha l l  be  gi ve n by t he  Cour t  f or

pa yme nt s  by t he  Soc i a l  Se c ur i t y  Admi ni s t r a t i on t o  t he  obl i gor ’ s

c hi l d  pur s ua nt  t o  a  c l a i m ba s e d upon t he  r e t i r e me nt  of  t he

obl i gor .   Ot he r  s t a t e s  who ha ve  c ons i de r e d t hi s  i s s ue  ha ve  a l s o

a l l owe d a  c r e di t  f or  Soc i a l  Se c ur i t y  r e t i r e me nt  be ne f i t s .   Ca s h

v.  Ca s h,  353 S. W. 2d 348 ( Ar k. 1962) ;  Lope z  v.  Lope z ,  609 P. 2d 579

( Ar i z . App. 1980) ;  Chi l de r s on v.  He s s ,  555 N. E. 2d 1070  ( I l l . App.

1990) .
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The  r e a s ons  f or  a l l owi ng c r e di t  a r e  e vi de nt .   The

Uni t e d St a t e s  Congr e s s  ha s  s e e n f i t  t o  pl a c e  t he  Fe de r a l

Gove r nme nt  i n  t he  r ol e  of  i ns ur e r  i n  or de r  t o  a f f or d me mbe r s  of

t he  wor k f or c e  s uppor t  whe n t he y r e t i r e .   Be c a us e  t he  l a w ha s

c r e a t e d a  c ont r i but or y r e t i r e me nt  s ys t e m,  t he  e mpl oye e  who,

t hr oughout  hi s  wor ki ng l i f e ,  ha s  c ont r i but e d pa r t  of  t he  pr e mi ums

i n t he  f or m of  de duc t i ons  f r om hi s  wa ge s  or  s a l a r y,  ha s  e a r ne d

t he  be ne f i t s .   I n  ot he r  wor ds ,  t he  Soc i a l  Se c ur i t y  be ne f i t s  a r e

not  a  gi f t .   Thi s  Cour t  c a n s e e  no r e a s on why,  i n  di s c ha r gi ng t he

obl i ga t i on t o  pa y c hi l d  s uppor t ,  Soc i a l  Se c ur i t y  pa yme nt s  s houl d

not  be  c r e di t e d.   The  Tr i a l  Cour t ’ s  de c i s i on t o  a l l ow Mr .

Wi l ke r s on ' s  c hi l d  s uppor t  a r r e a r a ge s  t o  be  of f s e t  by Soc i a l

Se c ur i t y  r e t i r e me nt  be ne f i t s  pa i d t o  t he  c hi l d  on be ha l f  of  Mr .

Wi l ke r s on i s  a f f i r me d.

Ms .  Wi l ke r s on ha s  move d f or  da ma ge s  pur s ua nt  t o  T. C. A.

27- 1- 122 f or  a  f r i vol ous  a ppe a l .   Al t hough Mr .  Wi l ke r s on’ s  i s s ue

a s  t o f une r a l  e xpe ns e s  i s  t ot a l l y wi t hout  me r i t ,  we  de c l i ne  t o

f i nd t he  a ppe a l  f r i vol ous  i n  l i ght  of  t he  f a c t  t ha t  t he  ot he r

i s s ue  a s  t o  a t t or ne y f e e s  wa s  not ,  a nd t he  f ur t he r  f a c t  t ha t  i n

a l l  l i ke l i hood Ms .  Wi l ke r s on woul d ha ve  a ppe a l e d t he  Tr i a l

Cour t ' s  de c i s i on a s  t o  t he  c hi l d  s uppor t  be ne f i t s  i f  Mr .

Wi l ke r s on ha d not .

For  t he  r e a s ons  s t a t e d a bove ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s
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be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f  a ga i ns t  Mr .

Wi l ke r s on a nd hi s  s ur e t y a nd one - ha l f  a ga i ns t  Ms .  Wi l ke r s on.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


