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MEMORANDUM OPINION*

Thismatter appears appropriate for consideration pursuant to Rule 10(b) of the Rules of the
Court of Appeals of Tennessee.

The plaintiff/appellant in this cause, Debbie VanCleave (“VanCleave’), appeals the tria
court's grant of summary judgment in favor of Defendants/Appellees, Matthew and Diane
Markowski. On October 3, 1993, VanCleave was a guest at the Markowski house. Diane
Markowski and VanCleave went into the Markowski’s back yard to the deck area around the
swimming pool. They waked on the deck and looked at the landscaping in the back yard.

The deck area near the pool normally contained a skimmer used to clean the pool. During
the fall and winter the pool was covered and the skimmer removed, leaving an opening
approximately 18 inches wide and 3 feet long. As VanCleave walked behind Markowski,
VanCleavefell and her right knee went into the opening, resulting in injuries to her left ankle. She

later filed alawsuit againg theM arkowski s, aleging negligence and seeki ng compensatory damages.

'Rule 10 (Rules of the Court of Appeals of Tennessee). -- (b) Memorandum Opinion.
The Court, with the concurrence of al judges participating in the case, may affirm, reverse or
modify the actions of the trid court by memorandum opinion when aformal opinion would have
no precedential value. When a case is decided by memorandum opinion it shall be designated
“MEMORANDUM OPINION,” shall not be published, and shall not be cited or relied on for any
reason in a subsequent unrelated case.



After discovery, the Markowskis filed a motion for summary judgment, arguing that the
opening in the deck was open and obvious and that VVanCleave had admitted thisin her deposition.
The trid court found that:

... [T]he plaintiff was injured on an opening in the deck which was clearly visible

and not concealed and that anyone walking on the premises should have been able

to observe it.

Consequently, the trial court entered summary judgment in favor of the Markowskis.

Our review of the trid court’ s order granting summary judgment is de novo on the record
before this Court, with no presumption of correctness. Carvell v. Bottoms, 900 SW.2d 23, 26
(Tenn. 1995). From our examination of therecord, it appearsthat the opening on which the plaintiff
was injured was “clearly visible and not concealed,” and that the trial court appropriately entered
summary judgment in favor of the Markowskis.

Thetria court’s order granting summary judgment to Appelleesis hereby affirmed. Costs

aretaxed to Appellant, for which execution may issue if necessary.
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CONCUR:
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