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     Godda r d,  P. J .  

 Thi s  i s  a n a ppe a l  f r om a  j udgme nt  e nt e r e d by t he

Ande r s on Count y Ci r c ui t  Cour t  uphol di ng a n a dmi ni s t r a t i ve  
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de c i s i on of  t he  De f e nda nt  Pe r s onne l  Advi s or y Boa r d 1 of  t he  Ci t y

of  Oa k Ri dge .   The  PAB a f f i r me d t he  de c i s i on of  J e f f e r y J .

Br ought on,  Oa k Ri dge  Ci t y Ma na ge r ,  t o  t e r mi na t e  t he  e mpl oyme nt  of

Pl a i nt i f f  J ona t ha n K.  Shi pl e y,  a  pol i c e  of f i c e r  f or  t he  Ci t y of

Oa k Ri dge .  

The  Pl a i nt i f f  s ought  a  s t a t ut or y wr i t  of  c e r t i or a r i 2 t o

r e ve r s e  t he  PAB de c i s i on.   Upon mot i on of  t he  PAB,  t he  Tr i a l

Cour t  c onve r t e d t he  wr i t  t o  one  of  c ommon l a w c e r t i or a r i . 3  The

Pl a i nt i f f  doe s  not  a ppe a l  t hi s  de c i s i on.   The  Tr i a l  Cour t  a l s o

pr ohi bi t e d di s c ove r y,  f i ndi ng t ha t  di s c ove r y i s  not  a l l owe d whe n

r e vi e wi ng a n a dmi ni s t r a t i ve  de c i s i on unde r  a  c ommon l a w wr i t  of

c e r t i or a r i .

The  Pl a i nt i f f  i ns i s t s  t he  Tr i a l  Cour t  wa s  i n e r r or  i n

f i ndi ng t ha t  t he  PAB di d not  a c t  i l l e ga l l y ,  a r bi t r a r i l y ,  or

f r a udul e nt l y i n t e r mi na t i ng hi m.   The  Pl a i nt i f f  f ur t he r  c l a i ms

t ha t  hi s  due  pr oc e s s  r i ght s  we r e  vi ol a t e d by t he  PAB.   Fi na l l y ,

t he  Pl a i nt i f f  a s s e r t s  t ha t  t he  Tr i a l  Cour t  e r r e d i n not  a l l owi ng

hi m t o e nga ge  i n  di s c ove r y.

Thi s  c a s e  or i gi na t e d f r om a n e ve nt  oc c ur r i ng on t he

e ve ni ng of  Ma y 29,  1992.   The  Pl a i nt i f f ,  whi l e  on dut y a s  a n

unde r c ove r  pol i c e  of f i c e r ,  wa s  c i t e d f or  i nde c e nt  e xpos ur e  a f t e r
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be i ng f ound i n  t he  ba c k of  a  va n wi t h a not he r  i ndi vi dua l . 4  Tha t

oc c ur r e nc e  l e d t o  a n e xt e ns i ve  i nve s t i ga t i on by t he  Oa k Ri dge

Pol i c e  De pa r t me nt .   Oa k Ri dge  Chi e f  of  Pol i c e ,  Ti mot hy A.

Br a a t e n,  r e c omme nde d t o  Ci t y  Ma na ge r  Br ought on t ha t  t he  Pl a i nt i f f

be  t e r mi na t e d ba s e d upon t he  f i ndi ngs  of  t he  i nve s t i ga t i on,  whi c h

unc ove r e d nume r ous  ot he r  t r a ns gr e s s i ons  by t he  Pl a i nt i f f .

Ci t y  Ma na ge r  Br ought on t e r mi na t e d t he  Pl a i nt i f f ,  who

a ppe a l e d hi s  de c i s i on t o  t he  PAB pur s ua nt  t o  t he  Ci t y of  Oa k

Ri dge  Pe r s onne l  Or di na nc e .   The  PAB una ni mous l y a f f i r me d t he

de c i s i on of  Ci t y  Ma na ge r  Br ought on a f t e r  c onduc t i ng a  t hr e e  da y

he a r i ng.

As  a l r e a dy not e d,  t he  Pl a i nt i f f  a ppe a l s ,  c l a i mi ng t ha t

hi s  due  pr oc e s s  r i ght s  we r e  vi ol a t e d by t he  PAB i n di s mi s s i ng hi m

f r om t he  Oa k Ri dge  Pol i c e  De pa r t me nt .   Re vi e w unde r  a  c ommon l a w

wr i t  of  c e r t i or a r i  i s  l i mi t e d t o whe t he r  " t he  i nf e r i or  boa r d or

t r i buna l  ( 1)  ha s  e xc e e de d i t s  j ur i s di c t i on,  or  ( 2)  ha s  a c t e d

i l l e ga l l y ,  a r bi t r a r i l y ,  or  f r a udul e nt l y . "   Mc Ca l l e n v.  Ci t y of

Me mphi s ,  786 S. W. 2d 633 ( Te nn. 1990) ,  quot i ng Hoove r  Mot or  Exp.

Co.  v .  Ra i l r oa d a nd Publ i c  Ut i l i t i e s  Commi s s i on,  261 S. W. 2d 233

( Te nn. 1953) . 5  The  Pl a i nt i f f  doe s  not  a l l e ge  t ha t  t he  PAB

e xc e e de d i t s  j ur i s di c t i on;  t hus ,  t he  onl y i s s ue  i s  whe t he r  t he
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PAB a c t e d i l l e ga l l y,  a r bi t r a r i l y,  o r  f r a udul e nt l y.   The  s t a nda r d

f or  r e vi e w i s  s t a t e d i n Mc Ca l l e n,  a t  pa ge  641:  

[ T] he  c our t ' s  pr i ma r y r e s ol ve  i s  t o  r e f r a i n f r om 
s ubs t i t ut i ng i t s  j udgme nt  f or  t ha t  of  t he  l oc a l  
gove r nme nt a l  body.   An a c t i on wi l l  be  i nva l i da t e d 
onl y of  i t  c ons t i t ut e s  a n a bus e  of  di s c r e t i on.   I f  
" a n y pos s i bl e  r e a s on"  e x i s t s  j us t i f yi ng t he  a c t i on,  
i t  wi l l  be  uphe l d.   Bot h l e gi s l a t i ve  a nd a dmi ni s t r a t i ve
de c i s i ons  a r e  pr e s ume d t o  be  va l i d  a nd a  he a vy bur de n
of  pr oof  r e s t s  upon t he  s houl de r s  of  t he  pa r t y  who
c ha l l e nge s  t he  a c t i on.

The  Pl a i nt i f f  di d not  pr ovi de  t he  Tr i a l  Cour t  one

s c i nt i l l a  of  e vi de nc e  de mons t r a t i ng t ha t  t he  PAB a c t e d i l l e ga l l y,

a r bi t r a r i l y,  o r  f r a udul e nt l y,  t hus ,  f a i l i ng t o me t  hi s  " he a vy

bur de n of  pr oof . "   The  Tr i a l  Cour t  ha d mor e  t ha n s uf f i c i e nt

j us t i f i c a t i on f or  uphol di ng t he  de c i s i on t o  t e r mi na t e  t he

Pl a i nt i f f .  

The  Pl a i nt i f f ’ s  c l a i m t ha t  hi s  due  pr oc e s s  r i ght s  we r e

vi ol a t e d by t he  PAB i s  a l s o wi t hout  me r i t .   Unde r  Phi l l i ps  v .

St a t e  Bd.  of  Re ge nt s ,  863 S. W. 2d 45,  50 ( Te nn. 1993) ,  t hi s  Cour t

mus t  c ons i de r  t he  f ol l owi ng i n  de t e r mi ni ng whe t he r  t he  Pl a i nt i f f

wa s  a f f or de d s uf f i c i e nt  due  pr oc e s s :

" [ D] ue  pr oc e s s  i s  f l e xi bl e  a nd c a l l s  f or  s uc h
pr oc e dur a l  pr ot e c t i ons  a s  t he  pa r t i c ul a r  s i t ua t i on
de ma nds . "   Ar ms t r ong v.  Ma nz o,  380 U. S.  545,  552,  85
S. Ct .  1187,  1191,  14 L. Ed. 2d 62 ( 1965) .   I n  de t e r mi ni ng
wha t  pr oc e s s  i s  due  i n a  pa r t i c ul a r  s i t ua t i on,  t h r e e
f a c t or s  mus t  be  c ons i de r e d:  ( 1)  t he  pr i va t e  i nt e r e s t
a f f e c t e d by t he  of f i c i a l  a c t i on;  ( 2)  t he  r i s k of
e r r one ous  de pr i va t i on of  t he  i nt e r e s t  t hr ough t he
pr oc e dur e s  us e d a nd t he  pr oba bl e  va l ue ,  i f  a ny,  of
a ddi t i ona l  or  s ubs t i t ut e  pr oc e dur a l  s a f e gua r ds ;  a nd
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f i na l l y ,  ( 3)  t he  gove r nme nt ’ s  i nt e r e s t ,  i nc l udi ng t he
f unc t i on i nvol ve d a nd t he  f i s c a l  a nd a dmi ni s t r a t i ve
bur de ns  t ha t  t he  a ddi t i ona l  or  s ubs t i t ut e  pr oc e dur a l
r e qui r e me nt  woul d e nt a i l .   Ma t he ws  v.  El dr i dge ,  424
U. S.  319,  335,  96 S. Ct .  893,  903,  47 L. Ed. 2d 18 ( 1976) .  
Mor e ove r ,  t he  c ompone nt  pa r t s  of  t he  pr oc e s s  a r e
de s i gne d t o  r e a c h a  s ubs t a nt i ve l y c or r e c t  r e s ul t .  
El a bor a t e  pr oc e dur e s  a t  one  s t a ge  ma y c ompe ns a t e  f or
de f i c i e nc i e s  a t  ot he r  s t a ge s .   Bi gna l l ,  538 F. 2d a t
246.   

Appl yi ng Phi l l i ps  t o t he  f a c t s  of  t hi s  c a s e ,  i t  i s

c l e a r ,  a s  he r e i na f t e r  s e t  out ,  t ha t  t he  PAB pr ovi de d s uf f i c i e nt

due  pr oc e s s  f or  t he  Pl a i nt i f f .

Al t hough t e r mi na t i on f r om e mpl oyme nt  r e qui r e s  mor e  due

pr oc e s s  t ha n mi nor  di s c i pl i ne s ,  f ur t he r  pr oc e dur a l  s a f e gua r ds  by

t he  PAB woul d not  ha ve  s i gni f i c a nt l y  l e s s e ne d t he  r i s k of  a n

e r r one ous  de c i s i on.   A l oc a l  gove r nme nt  c a nnot  be  e xpe c t e d t o

pr ovi de  mor e  due  pr oc e s s  pr oc e dur a l  s a f e gua r ds  t ha n t he  Ci t y of

Oa k Ri dge  pr ovi de d.   The  Pl a i nt i f f  ha d f i ve  me e t i ngs  wi t h hi s

i mme di a t e  s upe r vi s or ,  t he  Pol i c e  Chi e f ,  wi t h hi s  a t t or ne y

pr e s e nt .   He  t he r e a f t e r  pa r t i c i pa t e d i n t wo a ddi t i ona l  me e t i ngs ,

whi l e  a ga i n r e pr e s e nt e d by l e ga l  c ouns e l ,  be f or e  Ci t y Ma na ge r

Br ought on.   Fi na l l y ,  a s  a l r e a dy not e d,  t he  PAB,  i n  a  t hr e e  da y

he a r i ng,  r e vi e we d t he  a c t i ons  of  t he  Pol i c e  Chi e f  a nd t he  Ci t y

Ma na ge r  a nd f ound t he  t e r mi na t i on t o  be  j us t i f i e d.   

The  Pl a i nt i f f  a r gue s  t ha t  t he  Ci t y of  Oa k Ri dge

Admi ni s t r a t i ve  Pol i c y a nd Pr oc e dur a l  Ma nua l  r e qui r e s  t he  Ci t y



6  Se c t i o n  2 . 2  o f  t h e  Ma n u a l  p r o v i d e s :

De p a r t me n t  Di r e c t o r s  a r e  g r a n t e d  a u t h o r i t y  t o  d i s c i p l i n e  e mp l o y e e s

u p  t o  a n d  i n c l u d i n g  Mi n o r  Su s p e n s i o n s ,  wi t h  t h e  a d v i c e  a n d  c o u n s e l

o f  t h e  Pe r s o n n e l  Di r e c t o r .   Ma j o r  Su s p e n s i o n s ,  Di s mi s s a l s ,  d e n i a l

o f  p a y  i n c r e me n t s ,  o r  d e mo t i o n  i n  p a y  g r a d e ,  r a n k ,  a n d  s a l a r y

s h a l l  b e  d e t e r mi n e d  b y  t h e  Ci t y  Ma n a g e r  u p o n  t h e  r e c o mme n d a t i o n  o f

t h e  De p a r t me n t  Di r e c t o r  a n d  t h e  Pe r s o n n e l  Di r e c t o r .

7 Se c t i o n  2 . 8  o f  t h e  ma n u a l  r e f e r s  t o  t h e  p r o c e d u r e s  a s  g u i d e l i n e s .   We

d o  n o t  r e a c h  t h e  q u e s t i o n  o f  wh e t h e r  t h e  ma n u a l  p r o c e d u r e s  a r e  ma n d a t o r y  o r

me r e  g u i d e l i n e s .   

6

Ma na ge r  t o  s e e k a  r e c omme nda t i on f r om t he  Pe r s onne l  Di r e c t or . 6 

I t  i s  undi s put e d t ha t  t he  Ci t y Ma na ge r  di d not  s e e k t he

r e c omme nda t i on of  t he  Pe r s onne l  Di r e c t or .   As  a  r e s ul t ,  t he

Pl a i nt i f f  a r gue s  t ha t  he  wa s  de ni e d due  pr oc e s s . 7  Howe ve r ,  one

r e l a t i ve l y mi nor  pr oc e dur a l  de vi a t i on i n  t he  c ont e xt  of  t he  f a c t s

de ve l ope d i n  t hi s  c a s e  doe s  not  r i s e  t o  t he  l e ve l  of  c ons t i t u-

t i ona l  due  pr oc e s s  de pr i va t i on.

The  pr oc e dur e  us e d by t he  Ci t y of  Oa k Ri dge  pr ovi de d

s a f e gua r ds  t o  moni t or  s uc h de vi a t i ons .   The  c ompone nt  pa r t s  us e d

by t he  PAB a r e  de s i gne d t o  r e a c h a  s ubs t a nt i ve l y c or r e c t  r e s ul t .  

Re vi e w of  t he  Ci t y Ma na ge r ’ s  de c i s i on c ompe ns a t e s  f or

de f i c i e nc i e s  s uc h a s  a  f a i l ur e  t o  c ons ul t  t he  Pe r s onne l  Di r e c t or .  

Fur t he r mor e ,  t he  f i na l  de c i s i on r e s t s  wi t h t he  Ci t y Ma na ge r .   The

Ci t y Ma na ge r  c a nnot  de l e ga t e  t he  a ut hor i t y  t o  t e r mi na t e  a  pol i c e

of f i c e r  t o  ot he r s .   The  Pe r s onne l  Di r e c t or  doe s  not  ha ve  t o

c onc ur  i n  t he  Ci t y Ma na ge r ’ s  de c i s i on t o  t e r mi na t e  a  pol i c e

of f i c e r .   Ul t i ma t e l y,  t he  Ci t y Ma na ge r  ma ke s  t he  de c i s i on,

s ubj e c t  t o  r e vi e w by t he  PAB.   I n  t hi s  c a s e ,  t he  Ci t y Ma na ge r

ma de  t he  de c i s i on t o  t e r mi na t e .   Cons ul t a t i on wi t h t he  Pe r s onne l
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Di r e c t or  woul d not  ha ve  a l t e r e d t he  r e s ul t .   Cons e que nt l y ,  we

f i nd t hi s  i s s ue  t o be  wi t hout  me r i t .  

The  f i na l  i s s ue  r a i s e d by t he  Pl a i nt i f f  i s  whe t he r  t he

Tr i a l  Cour t  e r r e d i n  not  a l l owi ng hi m t o e nga ge  i n  di s c ove r y.   As

a l r e a dy not e d,  t hi s  c a s e  pr oc e e de d on t he  ba s i s  of  c ommon l a w

c e r t i or a r i .   

Be c a us e  t he  s t a nda r d of  r e vi e w by t he  Tr i a l  Cour t  i s

whe t he r  t he  i nf e r i or  t r i buna l ,  boa r d,  or  of f i c e r  e xe r c i s i ng

j udi c i a l  f unc t i ons  ha s  e xc e e de d t he  j ur i s di c t i on c onf e r r e d,  or  i s

a c t i ng i l l e ga l l y ,  i t  woul d be  i na ppr opr i a t e  t o  c ount e na nc e

a ddi t i ona l  t e s t i mony whi c h mi ght  be  unc ove r e d by di s c ove r y a nd,

a s  a  r e s ul t ,  r e ve r s e  t he  a dmi ni s t r a t i ve  body ba s e d upon e vi de nc e

not  be f or e  i t .

Mor e ove r ,  t he  Pl a i nt i f f  ha s  not  c i t e d a ny a ut hor i t y  f or

t he  pr opos i t i on t ha t  he  wa s  e nt i t l e d t o  e nga ge  i n  di s c ove r y whe n

r e vi e w i s  unde r  a  c ommon l a w wr i t  of  c e r t i or a r i .   As  t he

Pl a i nt i f f  ha s  f a i l e d t o  c i t e  a ny l e ga l  a ut hor i t y  i n  s uppor t  of

t hi s  pr opos i t i on,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  he  ha s  wa i ve d

our  c ons i de r a t i on of  t hi s  i s s ue .   Rul e  27( 7)  of  t he  Te nne s s e e

Rul e s  of  Appe l l a t e  Pr oc e dur e ;  Ra mpy v.  I CI  Ac r yl i c s ,  I nc . ,  898

S. W. 2d 196 ( Te nn. App. 1994) ;  Mi c he l s e n v.  St a nl e y,  893 S. W. 2d 941

( Te nn. App. 1993) ;  Wi l hi t e  v .  Br owns vi l l e  Conc r e t e  Co. ,  798 S. W. 2d

772 ( Te nn. App. 1990) .
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For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  Pl a i nt i f f  a nd

hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


