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OPI NI ON

The  a ppe l l a nt ,  Ri c ha r d Re dmond,  i ndi c t e d f or  t wo c ount s  of

a ggr a va t e d a s s a ul t ,  e nt e r e d a  pl e a  of  gui l t y i n t he  Ci r c ui t  Cour t

f or  Cr oc ke t t  Count y t o  a  s i ngl e  of f e ns e  of  f e l ony r e c kl e s s

e nda nge r me nt ,  r e c e i vi ng a  s e nt e nc e  of  t wo ye a r s  wi t h t hi r t y  da ys

t o be  s e r ve d i n  c us t ody.   Subs e que nt l y he  f i l e d a  pe t i t i on f or

pos t - c onvi c t i on r e l i e f  a l l e gi ng t ha t  hi s  gui l t y pl e a  wa s  not

e nt e r e d knowi ngl y,  vol unt a r i l y  a nd  i nt e l l i ge nt l y.   The  pe t i t i on

a l s o a l l e ge d t ha t  he  r e c e i ve d i ne f f e c t i ve  a s s i s t a nc e  f r om hi s

c ouns e l  a t  t he  gui l t y pl e a .   The  t r i a l  c our t  de ni e d r e l i e f ,  f r om

whi c h j udgme nt  t he  a ppe l l a nt  ha s  a ppe a l e d by r i ght  t o  t hi s  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

       " I n  pos t - c onvi c t i on r e l i e f  pr oc e e di ngs  t he  pe t i t i one r  ha s

t he  bur de n of  pr ovi ng t he  a l l e ga t i ons  i n  hi s  pe t i t i on by a

pr e ponde r a nc e  of  t he  e vi de nc e . "   Mc Be e  v.  St a t e ,  655 S. W. 2d 191,

195 ( Te nn.  Cr i m.  App.  1983) .   The  f i ndi ngs  of  f a c t  a nd c onc l us i ons
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of  l a w of  t he  t r i a l  c our t  i n  pos t - c onvi c t i on c a s e  a r e  a f f or de d t he

we i ght  of  a  j ur y ve r di c t .   Se e ,  e . g . ,  Ca r ut he r s  v .  St a t e ,  814

S. W. 2d 64,  67 ( Te nn.  Cr i m.  App.  1991) .   Fur t he r mor e ,  t he  f a c t ua l

f i ndi ngs  of  t he  t r i a l  c our t  a r e  c onc l us i ve  on a ppe a l  unl e s s  t he

a ppe l l a t e  c our t  f i nds  t ha t  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he

f i ndi ngs .   But l e r  v .  St a t e ,  789 S. W. 2d 898,  899 ( Te nn.  1990) .   

I .   Cons t i t ut i onal  Val i di t y of  t he  Gui l t y Pl e a.

The  a ppe l l a nt  c ont e nds  t ha t  hi s  p l e a  of  gui l t y  wa s  not

e nt e r e d knowi ngl y,  i nt e l l i ge nt l y  a nd vol unt a r i l y .   Spe c i f i c a l l y  he

a l l e ge s  t ha t  he  di d not  unde r s t a nd hi s  r i ght  a ga i ns t  s e l f -

i nc r i mi na t i on a s  we l l  a s  hi s  r i ght  t o  c onf r ont  a nd c r os s - e xa mi ne

t he  s t a t e ' s  wi t ne s s e s  a t  j ur y t r i a l .  

       The  due  pr oc e s s  c l a us e  of  t he  f e de r a l  c ons t i t ut i on r e qui r e s

t ha t  a  pl e a  of  gui l t y  t o  a ny c r i mi na l  of f e ns e  be  knowi ng a nd

vol unt a r y.   Boyki n v.  Al a ba ma ,  395 U. S.  238,  243,  89 S.  Ct .  1709,

1712,  23 L. Ed. 2d 274 ( 1969) .   The  e nt r y of  a  gui l t y  pl e a

e f f e c t i ve l y c ons t i t ut e s  a  wa i ve r  of  t he  c ons t i t ut i ona l  r i ght s

a ga i ns t  c ompul s or y s e l f - i nc r i mi na t i on,  t he  r i ght  t o  c onf r ont  one ' s

a c c us e r s ,  a nd t he  r i ght  t o  t r i a l  by j ur y.  I d .   A knowi ng a nd

vol unt a r y pl e a  r e qui r e s  t he  i nt e nt i ona l  r e l i nqui s hme nt  or

a ba ndonme nt  of  known r i ght s .   St a t e  v .  Ma c ke y,  553 S. W. 2d 337,  340

( Te nn.  1977) .  The  r e l i nqui s hme nt  of  t he s e  c ons t i t ut i ona l  r i gh t s
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wi l l  not  be  pr e s ume d f r om a  s i l e nt  r e c or d.  Boyki n ,  395 U. S.  a t

243,  89 S.  Ct .  a t  1712.  The r e f or e ,  unl e s s  t he r e  i s  a n a f f i r ma t i ve

s howi ng t ha t  t he  pl e a  wa s  knowi ng a nd vol unt a r y,  a  gui l t y pl e a  ma y

be  va c a t e d upon c ol l a t e r a l  a t t a c k.  Se e  i d . ;  Ma c ke y,  553 S. W. 2d a t

339 t o  342.  

Howe ve r ,  t he  f a i l ur e  of  t he  t r i a l  c our t  t o  a dvi s e  a  de f e nda nt

i n t he  gui l t y  pl e a  pr oc e s s  of  hi s  Boyki n r i ght s  ma y not  r e s ul t  i n

t he  ove r t ur ni ng of  a  c onvi c t i on i f  t he  r e c or d r e f l e c t s  t ha t  t he

pe t i t i one r  e nt e r e d a  vol unt a r y a nd knowi ng pl e a .   J ohns on v.  St a t e

834 S. W.  2d 922,  926 ( Te nn.  1992) .  The  c r i t i c a l  i nqui r y i s  whe t he r

t he  a ppe l l a nt  ha d knowl e dge  of  c e r t a i n  r i ght s  a nd wa i ve d t hos e

r i ght s  knowi ngl y a nd vol unt a r i l y ,  not  whe t he r  t he  t r i a l  c our t  wa s

t he  s our c e  of  t ha t  knowl e dge .  I d .

       A pe t i t i one r ' s  c l a i m t ha t  he  wa s  not  a dvi s e d of  hi s  Boyki n

r i ght s  doe s  not  c ons t i t ut e  s uf f i c i e nt  pr oof  t ha t  t he  pl e a  wa s  not

knowi ng a nd vol unt a r y.  I d.  I f  t he  pe t i t i one r  ma ke s  a  pr i ma  f a c i e

c a s e  by s howi ng t ha t  t he  t r i a l  c our t  f a i l e d t o  gi ve  t he  ma nda t e d

a dvi c e ,  t he  bur de n s hi f t s  t o  t he  St a t e  t o  pr ove  by c l e a r  a nd

c onvi nc i ng e vi de nc e  t ha t  t he  pl e a  wa s  knowi ng a nd vol unt a r y,  " i n

whi c h e ve nt  t he  pl e a  wi l l  not  be  di s t ur be d. "  I d.  

       I f  t he  r e c or d r e f l e c t s  t ha t  t he  pe t i t i one r  wa s  a wa r e  of  hi s

c ons t i t ut i ona l  r i ght s ,  t he  pe t i t i one r  i s  not  e nt i t l e d t o r e l i e f  on
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t he  gr ound t ha t  t he  t r i a l  c our t  f a i l e d t o  gi ve  ma nda t e d a dvi c e .

J ohns on,  834 S. W. 2d a t  926.  Howe ve r ,  i f  t he  St a t e  doe s  not  me e t

t he  bur de n of  s howi ng t ha t  t he  pl e a  wa s  e nt e r e d knowi ngl y a nd

vol unt a r i l y ,  t he  pe t i t i one r  wi l l  be  e nt i t l e d t o r e l i e f .  I d .  

I n t hi s  c a s e  t he  a ppe l l a nt  t e s t i f i e d t ha t  a t  t he  t i me  of  hi s

gui l t y pl e a  he  di d not  unde r s t a nd t ha t  he  c oul d e l e c t  t o  go t o

t r i a l  a nd not  t a ke  t he  wi t ne s s  s t a nd,  a nd a l s o di d not  know t ha t

he  c oul d c hoos e  t o  not  t e s t i f y  a ga i ns t  hi ms e l f .   He  a l s o t e s t i f i e d

t ha t  t he  r i ght  t o  c onf r ont  wi t ne s s e s  a ga i ns t  hi m wa s  not  e xpl a i ne d

t o hi m.  

The  t r a ns c r i pt  of  t he  gui l t y  pl e a  of  t he  pe t i t i one r  i nc l ude s

t he  f ol l owi ng e xc ha nge :

THE COURT:   I  a m s ur e  s he  [ c ouns e l  f or  pe t i t i one r ]  ha s

e xpl a i ne d t he m t o you,  but  l e t  me  e xpl a i n t he m t o you,  t ha t  you

ha ve  c e r t a i n  c ons t i t ut i ona l  r i ght s ,  a nd by pl e a di ng gui l t y  t oda y

you a r e  gi vi ng up c e r t a i n  r i ght s .   You ha ve  t he  r i ght  t o  r e ma i n

s i l e nt ;  t he  r i ght  a ga i ns t  s e l f - i nc r i mi na t i on by a ns we r i ng my

que s t i ons .   By pl e a di ng gui l t y  t oda y you a r e  gi vi ng up t he  r i ght

t o a  t r i a l  by j ur y t o  de t e r mi ne  t he  que s t i on of  your  gui l t  or

i nnoc e nc e .   You ha ve  a  j ur y c a s e  s e t  f or  Fr i da y a nd you ha ve  t he

r i ght  t o  go t hr ough t ha t  j ur y t r i a l  whe r e  your  l a wye r  c a n c r os s -

e xa mi ne  a l l  wi t ne s s e s  who t e s t i f y  a ga i ns t  you;  you ha ve  t he  r i ght

t o s ubpoe na  wi t ne s s e s  t o  t e s t i f y  i n  your  own be ha l f .   You ha ve  t he
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r i ght  t o t e s t i f y  be f or e  t he  j ur y i f  you c hos e  [ s i c ]  t o  do s o,  a nd

l e t  t he  j ur y de t e r mi ne  t he  que s t i on of  your  gui l t y  [ s i c ]  or

i nnoc e nc e .   The r e  wi l l  be  no j ur y t r i a l  i f  you pl e a d gui l t y ,  do

you unde r s t a nd t ha t ?

REDMOND:   Ye s ,  s i r .

THE COURT:   You a l s o ha ve  t he  r i ght  t o  a ppe a l  a ny de c i s i on

ma de  by  t he  c our t  or  ma de  by t he  j ur y pur s ua nt  t o  a  j ur y t r i a l .

Li ke wi s e ,  t hos e  r i ght s  a r e  wa i ve d by pl e a di ng gui l t y .   Do you

unde r s t a nd t ha t :

REDMOND:   Ye s ,  s i r .

We  a r e  of  t he  opi ni on t ha t  t he  t r i a l  c our t  t he r e by

s uf f i c i e nt l y a dvi s e d t he  a ppe l l a nt  of  hi s  r i ght  t o  c onf r ont a t i on.

Addi t i ona l l y,  t he r e  c a n be  no doubt  t ha t  t he  a ppe l l a nt  unde r s t ood

t hi s  r i ght .   The  pe t i t i one r  wa s  a t  t he  t i me  of  hi s  gui l t y pl e a

t we nt y- s i x  ye a r s  ol d.   He  wa s  a  hi gh s c hool  gr a dua t e ,  c a pa bl e  of

r e a di ng a nd wr i t i ng.   The  publ i c  de f e nde r  de s c r i be d t he  pe t i t i one r

a s  be i ng ve r y i nt e l l i ge nt  c ompa r e d t o  mos t  of  he r  c l i e nt s .   Hi s

t e s t i mony i n  t he  pos t - c onvi c t i on he a r i ng wa s  t ha t  he  ha d

pr e vi ous l y be e n c ha r ge d wi t h  a not he r  of f e ns e  whi c h wa s  t r i e d on

t wo s e pa r a t e  oc c a s i ons  t o a  j ur y.   The  f i r s t  t r i a l  r e s ul t e d i n a

mi s t r i a l  a s  a  r e s ul t  of  a  hung j ur y;  t he  a ppe l l a nt  wa s  f ound not

gui l t y i n  s e c ond t r i a l .   He  ha d obs e r ve d a nd c onf r ont e d wi t ne s s e s

who t e s t i f i e d a ga i ns t  hi m i n t he s e  t r i a l s .
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At  t he  he a r i ng on hi s  pos t - c onvi c t i on wr i t  t he  pe t i t i one r

t e s t i f i e d a s  f ol l ows :   " On t he  s e l f  i nc r i mi na t i on de a l  a c t ua l l y I

wa s  unde r  t he  i mpr e s s i on t ha t  s e l f  i nc r i mi na t i on me a nt  t ha t  I  ha d

t o a ns we r  t he i r  que s t i ons .   I  d i dn ' t  know I  c oul d e l e c t  t o  go t o

t r i a l  a nd not  t a ke  t he  s t a nd - -  not  t o  ha ve  t o  t e s t i f y  a ga i ns t  my

own s e l f . "

We  a r e  of  t he  opi ni on t ha t  pa r t  of  t he  a dvi c e  t o  t he

pe t i t i one r  by t he  t r i a l  c our t  r e ga r di ng s e l f - i nc r i mi na t i on i s  a t

l e a s t  s ome wha t  c onf us i ng.   The  s t a t e me nt  by t he  c our t  t ha t  " [ y] ou

ha ve  t he  r i ght  t o r e ma i n s i l e nt ;  t he  r i ght  a ga i ns t  s e l f -

i nc r i mi na t i on by a ns we r i ng my que s t i ons , "  doe s  not  i nf or m t he

pe t i t i one r  whe t he r  hi s   r i ght  t o r e ma i n s i l e nt  a ppl i e s  a t  j ur y

t r i a l  or  dur i ng t he  pl e a  pr oc e s s .   Howe ve r ,  t he  c our t ' s  l a t e r

a dvi c e  t ha t  t he  pe t i t i one r  ha s  t he  r i ght  t o c hoos e  t o t e s t i f y

c l e a r l y  i mpl i e s  a  r i ght  not  t o  t e s t i f y .   Ta ke n i n i t s  e nt i r e t y,  we

a r e  of  t he  opi ni on t ha t  t he  s t a t e me nt s  of  t he  t r i a l  c our t  we r e

s uf f i c i e nt  t o  i nf or m t he  a ppe l l a nt  of  hi s  c ons t i t ut i ona l  r i ght

a ga i ns t  s e l f - i nc r i mi na t i on.

Fur t he r mor e ,  t he  pr oof  i n  t he  wr i t  he a r i ng s hows  t ha t  pr i or

t o hi s  gui l t y  pl e a  t he  pe t i t i one r  ha d be e n ma i l e d a  l e t t e r  by t he

publ i c  de f e nde r  who wa s  a ppoi nt e d t o  r e pr e s e nt  hi m.   I nc l ude d i n

t he  l e t t e r  i s  t he  a dvi c e  i n  r e f e r e nc e  t o  a  t r i a l  a s  oppos e d t o  a

pl e a  of  gui l t y:   " You ha ve  t he  f ol l owi ng r i ght s :  .  .  .   The  r i ght
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not  t o  i nc r i mi na t e  your s e l f ;  t ha t  i s ,  you don ' t  ha ve  t o  gi ve

e vi de nc e  a ga i ns t  your s e l f . "   The  pe t i t i one r  a dmi t t e d t ha t  he  ha d

s e e n s uc h a  l e t t e r ,  but  c ompl a i ne d t ha t  no one  e ve r  s a t  down a nd

e xpl a i ne d i t  t o  hi m.   We  a r e  of  t he  opi ni on t ha t  t o  a  pe r s on  of

t he  a ppe l l a nt ' s  i nt e l l i ge nc e ,  t h i s  s t a t e me nt  ne e ds  no e xpl a na t i on.

The  a s s i s t a nt  publ i c  de f e nde r  who r e pr e s e nt e d t he  a ppe l l a nt  a t  hi s

gui l t y pl e a  ha d a  f i r m r e c ol l e c t i on of  t he  f a c t s  a nd c e r t a i n

pr obl e ms  wi t h t he  c a s e ,  but  no di s t i nc t  r e c ol l e c t i on of  e xpl a i ni ng

c ons t i t ut i ona l  r i ght s  t o t he  a ppe l l a nt .   Couns e l  di d t e s t i f y  t ha t

" [ w] e  a l wa ys  go ove r  wha t  h i s  r i ght s  a r e  be f or e  he  e nt e r e d t he

pl e a . "   The  t r i a l  c our t  a t  t he  c onc l us i on of  t he  wr i t  he a r i ng

f ound t he  a ppe l l a nt ' s  s t a t e me nt s  t ha t  he  di d not  unde r s t a nd t he s e

c ons t i t ut i ona l  r i ght s  t o  be  unt r ut hf ul .   We  ha ve  e xa mi ne d t he

r e c or d of  a ppe l l a nt ' s  t e s t i mony a nd f i nd r e pe a t e d e va s i ve ne s s  a nd

t e s t i mony i n c ont r a di c t i on t o  ot he r  pr oof  i n  t he  c a s e .   We  a c c e pt

t hi s  f i ndi ng of  t he  t r i a l  c our t  a s  we  woul d a  j ur y ve r di c t .

The  t r i a l  c our t  f ound t ha t  t he  a ppe l l a nt ' s  gui l t y  pl e a  wa s

e nt e r e d knowi ngl y a nd vol unt a r i l y .  We  c onc l ude  t ha t  t he  t r i a l

c our t ' s  a c c e pt a nc e  of  t he  a ppe l l a nt ' s  gui l t y pl e a  c ompl i e d wi t h

t he  r e qui r e me nt s  of  Boyki n v.  Al a ba ma ,  395 U. S.  238,  23 L.  Ed.  2d

274,  89 S.  Ct .  1709 ( 1969) ,  a nd St a t e  v.  Ma c ke y,  553 S. W. 2d 337

( Te nn.  1977) .  The  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  t r i a l

c our t ' s  f i ndi ng t ha t  t he  a ppe l l a nt ' s  pl e a  wa s  knowi ng a nd

vol unt a r y.



9

I I .   I NEFFECTI VE ASSI STANCE OF COUNSEL 

The  pe t i t i one r  a l l e ge s  t ha t  t he  a s s i s t a nc e  of  hi s  a ppoi nt e d

c ouns e l  wa s  s o de f e c t i ve  a s  t o  r e qui r e  r e ve r s a l  of  hi s  c onvi c t i on.

I n or de r  f or  t he  pe t i t i one r  t o  be  gr a nt e d r e l i e f  on t he  gr ounds  of

i ne f f e c t i ve  a s s i s t a nc e  of  c ouns e l ,  he  mus t  e s t a bl i s h t ha t  t he

a dvi c e  gi ve n or  t he  s e r vi c e s  r e nde r e d we r e  not  wi t hi n t he  r a nge  of

c ompe t e nc e  de ma nde d of  a t t or ne ys  i n  c r i mi na l  c a s e s  a nd t ha t ,  but

f or  hi s  c ouns e l ' s  de f i c i e nt  pe r f or ma nc e ,  t he  r e s ul t  of  hi s  t r i a l

woul d ha ve  be e n di f f e r e nt .  St r i c kl a nd v.  Wa s hi ngt on,  466 U. S.  668,

693,  80 L.  Ed.  2d 674,  104 S.  Ct .  2052 ( 1984) ;  Ba xt e r  v .  Ros e ,  523

S. W. 2d 930,  936 ( Te nn.  1975) .  Thi s  t wo- pa r t  s t a nda r d,  a s  i t

a ppl i e s  t o  gui l t y pl e a s ,  i s  me t  whe n t he  pe t i t i one r  e s t a bl i s he s

t ha t ,  but  f or  hi s  c ouns e l ' s  e r r or s ,  he  woul d not  ha ve  pl e d gui l t y

a nd woul d ha ve  i ns i s t e d on goi ng t o  t r i a l .  Hi l l  v.  Loc kha r t ,  474

U. S.  52,  53,  88 L.  Ed.  2d 203,  106 S.  Ct .  366 ( 1985) .   

Muc h of  a ppe l l a nt ' s  a r gume nt  r e ga r d i ng t hi s  i s s ue  i s  a

r e i t e r a t i on of  t he  c ons t i t ut i ona l i t y of  hi s  gui l t y p l e a ,  wi t h

whi c h we  de a l t  a bove .   The  r e c or d i ndi c a t e s  t ha t  t he  a ppe l l a nt  wa s

i nf or me d of  hi s  c ons t i t ut i ona l  r i ght s  by t he  publ i c  de f e nde r ,  bot h

by l e t t e r  a nd by c ons ul t a t i on.   The  a ppe l l a nt  a l s o a l l e ge s  t ha t

hi s  a ppoi nt e d c ouns e l  di d not  i nf or m hi m of  t he  e l e me nt s  of  t he

of f e ns e  of  r e c kl e s s  e nda nge r me nt  t o  whi c h he  pl e a de d gui l t y ,  a
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l e s s e r  of f e ns e  t ha n a ggr a va t e d a s s a ul t  f or  whi c h he  wa s  i ndi c t e d.

Appe l l a nt ' s  a ppoi nt e d c ouns e l  t e s t i f i e d t ha t  s he  c ons ul t e d wi t h

hi m on t hr e e  di f f e r e nt  da t e s  a s  we l l  a s  on t he  da t e  of  gui l t y

pl e a .   Couns e l  t e s t i f i e d t ha t  t he  a ppe l l a nt  wa s  ve r y a wa r e  of  hi s

c ons t i t ut i ona l  r i ght s ,  wa s  i nf or me d of  t he  e l e me nt s  of  t he  of f e ns e

wi t h whi c h he  wa s  c ha r ge d,  a nd a ppe a r e d t o be  ve r y i nt e l l i ge nt  a nd

a bl e  t o  a s s i s t  i n  hi s  de f e ns e .   The  a ppe l l a nt  wa s  not  i nf or me d of

t he  e l e me nt s  of  r e c kl e s s  e nda nge r me nt .  Appe l l a nt ’ s  c ouns e l  di d,

howe ve r ,  a dvi s e  hi m i n de t a i l  r e ga r di ng t he  c ons e que nc e s  of  a

gui l t y pl e a .  A pa r t i c ul a r  pr obl e m wi t h t he  c a s e  wa s  t ha t  t he

di s t r i c t  a t t or ne y wa s  a t t e mpt i ng t o wi t hdr a w hi s  of f e r  of  a  pl e a

t o  t he  l e s s e r  of f e ns e  be f or e  t he  pl e a  wa s  e nt e r e d.   The  r e c or d

doe s  not  c ont a i n a ny i nf or ma t i on r e ga r di ng t he  c i r c ums t a nc e s  of

t he  of f e ns e  ot he r  t ha n t he  a f f i da vi t s  f or  t he  i s s ua nc e  of  t he

a r r e s t  wa r r a nt s .   The r e  i s  no i ndi c a t i on t ha t  t he  a f f i da vi t s  we r e

c ons i de r e d by t he  t r i a l  c our t  i n  t he  wr i t  he a r i ng.   Al s o,  t he

a ppe l l a nt  doe s  not  c ompl a i n a bout  t he  pr e pa r a t i on done  by hi s

a ppoi nt e d c ouns e l  i n  i nve s t i ga t i ng t he  c a s e .   

The  t r i a l  c our t  c onc l ude d t ha t  t he  pr oof  di d not  s uppor t  t he

a l l e ga t i on of  i ne f f e c t i ve  a s s i s t a nc e  of  c ouns e l .   On t hi s  r e c or d

we  a r e  una bl e  t o  s a y t ha t  t he  pr oof  i n  t h i s  c a s e  pr e ponde r a t e s

a ga i ns t  t ha t  c onc l us i on.  

We  f i nd t he  i s s ue s  pr e s e nt e d f or  our  r e vi e w t o be  wi t hout
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me r i t .   The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.   

 

__________________________________
Lynn W.  Br own,  Spe c i a l  J udge

CONCUR:

_______________________________
Da vi d G.  Ha ye s ,  J udge

_______________________________
J e r r y L.  Smi t h,  J udge
 


