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OP1 NI ON

McMurray, J.

This is an appeal from a judgnment in a divorce action. The

marri age was of very short duration. The court granted a divorce



to the appellee-husband (plaintiff) and divided the narital
property between the parties. The plaintiff was, anong other
things, required to pay rehabilitative alinmony for twenty-four
nmont hs and to pay the appellant-wi fe (defendant) for certain itens
of household furnishings that she had given up because of the
marriage. Additionally, the court required the plaintiff to pay

the defendant's attorney fees in the anount of $5,000. 00.

A multiplicity of issues has been presented to this court for
review. We, however, will go directly to the heart of the issue
that we find to be dispositive of this appeal and requires a

reversal of the judgnment of the trial court.

The defendant charges the court wth error in awarding the
plaintiff a divorce on the grounds of inappropriate marital conduct
based upon a notion for judgnent on the pleadings and evidence

heard at the alinony pendente lite hearing.

The plaintiff filed his conplaint on August 11, 1994, seeking
an absolute divorce from the defendant. He charged that the
defendant was guilty of inappropriate marital conduct. In the
alternative, he sought a divorce on the grounds of irreconcilable
differences. On August 15, 1994, the defendant filed a counter
conplaint for separate naintenance. On August 29, 1994, the

defendant filed an answer to the original conplaint wherein she



deni ed that she had been guilty of inappropriate marital conduct.
She further denied that irreconcilable differences had arisen
between the parties. An answer to the counter conplaint was filed

on Septenber 27, 1994.

On Cctober 21, 1994, an order was entered which directed the
plaintiff, at his costs, to ship to the defendant all of the
def endant's personal bel ongings. The plaintiff was ordered to pay
certain dental bills incurred by the defendant and required the
plaintiff to pay to the defendant $2,100.00 per nonth as alinony
pendente lite. The order required the defendant to return an
autonobile to the plaintiff and further required the plaintiff to
pay to the defendant $10, 000.00 with which to purchase a repl ace-
ment vehicle. A request for attorney's fees pendente lite was

reserved

The parties filed various internedi ate noti ons, none of which
are relevant here. On January 10, 1995, the plaintiff filed a
“Motion for Judgnent on the Pleading"” in which he asked the court
to award him a divorce from the defendant and determ ne the
property rights and/or reserve the property rights of the parties
pending further orders of the court. On January 20, 1995, the
court held a hearing on the notion for judgnent on the pleadings.
The court granted the plaintiff a divorce on the grounds of

i nappropriate marital conduct "based on the testinony that the



court did hear and part of which is contained in the pleadings

because this is truly, is a sad situation."’

In the transcript of the January 20 hearing, we find the
foll owi ng col |l oquy between M. Flynn, attorney for the defendant,

and the court:

MR. FLYNN:  Your honor, just for the record, as | under-
stand it, you are granting M. Pershing McCarter a
divorce or [sic] inappropriate marital conduct
based on the testinony you heard at the pendente
lite hearing?

THE COURT: Right.

MR, FLYNN: At which tine the issue was not really
before the court and we did not come prepared for
that hearing to litigate grounds or to try to prove
the truth as to who had done what. W were here
merely on a financial matter and | know ny client
is going to be rather surprised when | inform her
that she — that her husband has been granted a
di vorce, because we thought that was a trial that
was comng in the future. | just want the court to
know that |1'm going to have probl ens.

THE COURT: W thout a doubt that may be hard to expl ain.
And, you know, so the record will be clear, the
primary notivating factor in nme doing that is to
put these parties where they need to be put and,
then, sinply to resolve the renaining issues.

If I did not do that as this record exists
today, | don't think I would sleep good tonight.

INo evidence was received at the heari ng which resulted in the divorce being
awarded to the plaintiff. The evidence referred to was evidence adduced at the
pendente lite hearing. The defendant was present only by counsel at the hearing on
the motion for judgnent on the pl eadings.
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Subsequently, the court's pronouncenents fromthe bench were
transcri bed and i ncorporated i nto an order by reference. The order
recites that "[a]s to the plaintiff's notion for a judgnent on the
pl eadi ngs, the court grants a divorce to the plaintiff, Pershing
McCarter, on the grounds of inappropriate marital conduct based on
the testinony that the court heard previously at the alinony
pendente lite hearing, and a part of which they contain in the
pl eadi ngs. " All other matters were reserved until the "fina
hearing." The court declined to nmake the order final and
appeal able. On March 15, 1996, a "Final Judgnent of Divorce" was
entered wherein the court resol ved t he remai ni ng i ssues but nmade no

reference to the granting of a divorce.

We cannot i nmedi ately perceive of a situation in an action for
di vorce where a judgnment on the pleadings would be an appropriate
procedure to obtain affirmative relief. T.C A 8§ 36-4-114 provides

as foll ows:

36-4-114. Proof required. —If the defendant admts the
facts charged in the bill or petition and relied upon as
the ground for divorce or the bill is taken as confessed,
the court shall, nevertheless, before decreeing a
di vorce, except a divorce on the ground of irreconcil able
di fferences, hear proof of the facts alleged as afore-
mentioned, and either dismss the bill or petition or
grant a divorce, as the justice of the case may require.?

2T.C.A. § 36-4-129 allows the court to grant a divorce on stipul ated grounds,
however, such is not the case here. Further, we are of the opinion that T.C. A §
36-4-129 is not in conflict with T.C. A. 8 36-4-114 since under the provisions of the
former, the stipulations constitute evidence.
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W hold it to be reversible error to award a divorce by a
judgnment on the pleadings even if coupled with the evidence taken
at the pendente lite hearing. The issues addressed by the court at
the pendente lite hearing are not the sane issues that nust be

addressed at the trial on the nmerits of a divorce case.

W do note that the parties introduced nuch evidence at the
pendente lite hearing which was irrelevant to the i ssue then before
t he court but possibly relevant on the i ssue of divorce. Neverthe-
| ess, we think that, absent a stipulation by the parties, evidence
presented at a trial on the issue of alinobny pendente |lite cannot
be used as a substitute for evidence at a divorce trial. The
parties are entitled to a full and fair hearing on all material

i ssues presented in the pleadings.

Wiile we understand the trial court's concerns, and as
nmeritorious as they may be, the court nevertheless is required to
apply the law properly, both procedural and substantive, before
entering a judgnent affecting the rights of either party. Such was

not done in this case.

W reverse the judgnment of the trial court and remand the case
for atrial on all issues properly raised by the pleadings. In so
doing, we do not express any opinion on the nerits of any issue.

Costs are taxed to the plaintiff.



Don T. McMirray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Sevier County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.

We reverse the judgnent of the trial court and remand t he case
for atrial on all issues properly raised by the pleadings. Costs

are taxed to the plaintiff.

PER CURI AM



