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I N THE COURT OF APPEALS

PERSHI NG Mc CARTER,               ) SEVI ER CI RCUI T
                                ) C. A.  NO.  03A01- 9606- CV- 000196
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BEN HOOPER,  I I
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
BARBARA Mc CARTER,                ) REVERSED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

FRANK L.  FLYNN,  J R. ,  Pr yor ,  Fl ynn,  Pr i e s t  & Ha r be r ,  Knoxvi l l e ,  f or
Appe l l a nt .

G.  KENNETH GI LLI LAND,  Se vi e r vi l l e ,  f or  Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a n a ppe a l  f r om a  j udgme nt  i n  a  d i vor c e  a c t i on.  The

ma r r i a ge  wa s  of  ve r y s hor t  dur a t i on.   The  c our t  gr a nt e d a  di vor c e
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t o  t he  a ppe l l e e - hus ba nd ( pl a i nt i f f )  a nd di vi de d t he  ma r i t a l

pr ope r t y be t we e n t he  pa r t i e s .   The  pl a i nt i f f  wa s ,  a mong ot he r

t hi ngs ,  r e qui r e d t o  pa y r e ha bi l i t a t i ve  a l i mony f or  t we nt y- f our

mont hs  a nd t o  pa y t he  a ppe l l a nt - wi f e  ( de f e nda nt )  f or  c e r t a i n  i t e ms

of  hous e hol d f ur ni s hi ngs  t ha t  s he  ha d gi ve n up be c a us e  of  t he

ma r r i a ge .   Addi t i ona l l y ,  t he  c our t  r e qui r e d t he  pl a i nt i f f  t o  pa y

t he   de f e nda nt ' s  a t t or ne y f e e s  i n  t he  a mount  of  $5, 000. 00.

A mul t i pl i c i t y  of  i s s ue s  ha s  be e n pr e s e nt e d t o  t hi s  c our t  f or

r e vi e w.   We ,  howe ve r ,  wi l l  go di r e c t l y t o t he  he a r t  of  t he  i s s ue

t ha t  we  f i nd t o  be  di s pos i t i ve  of  t hi s  a ppe a l  a nd r e qui r e s  a

r e ve r s a l  of  t he  j udgme nt  of  t he  t r i a l  c our t .

The  de f e nda nt  c ha r ge s  t he  c our t  wi t h e r r or  i n  a wa r di ng t he

pl a i nt i f f  a  di vor c e  on t he  gr ounds  of  i na ppr opr i a t e  ma r i t a l  c onduc t

ba s e d upon a  mot i on f or  j udgme nt  on t he  pl e a di ngs  a nd e vi de nc e

he a r d a t  t he  a l i mony pe nde nt e  l i t e  he a r i ng.   

The  pl a i nt i f f  f i l e d hi s  c ompl a i nt  on Augus t  11,  1994,  s e e ki ng

a n a bs ol ut e  di vor c e  f r om t he  de f e nda nt .   He  c ha r ge d t ha t  t he

de f e nda nt  wa s  gui l t y  of  i na ppr opr i a t e  ma r i t a l  c onduc t .   I n  t he

a l t e r na t i ve ,  he  s ought  a  di vor c e  on t he  gr ounds  of  i r r e c onc i l a bl e

di f f e r e nc e s .   On Augus t  15,  1994,  t he  de f e nda nt  f i l e d a  c ount e r

c ompl a i nt  f or  s e pa r a t e  ma i nt e na nc e .   On Augus t  29,  1994,  t he

de f e nda nt  f i l e d a n a ns we r  t o  t he  or i gi na l  c ompl a i nt  whe r e i n s he
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de ni e d t ha t  s he  ha d be e n gui l t y  of  i na ppr opr i a t e  ma r i t a l  c onduc t .

She  f ur t he r  de ni e d t ha t  i r r e c onc i l a bl e  di f f e r e nc e s  ha d a r i s e n

be t we e n t he  pa r t i e s .   An a ns we r  t o  t he  c ount e r  c ompl a i nt  wa s  f i l e d

on Se pt e mbe r  27,  1994.

On Oc t obe r  21,  1994,  a n or de r  wa s  e nt e r e d whi c h di r e c t e d t he

pl a i nt i f f ,  a t  hi s  c os t s ,  t o  s hi p t o  t he  de f e nda nt  a l l  of  t he

de f e nda nt ' s  pe r s ona l  be l ongi ngs .   The  pl a i nt i f f  wa s  or de r e d t o  pa y

c e r t a i n de nt a l  bi l l s  i nc ur r e d by t he  de f e nda nt  a nd r e qui r e d t he

pl a i nt i f f  t o  pa y t o  t he  de f e nda nt  $2, 100. 00 pe r  mont h a s  a l i mony

pe nde nt e  l i t e .   The  or de r  r e qui r e d t he  de f e nda nt  t o  r e t ur n a n

a ut omobi l e  t o  t he  pl a i nt i f f  a nd f ur t he r  r e qui r e d t he  pl a i nt i f f  t o

pa y t o  t he  de f e nda nt  $10, 000. 00 wi t h whi c h t o  pur c ha s e  a  r e pl a c e -

me nt  ve hi c l e .   A r e que s t  f or  a t t or ne y' s  f e e s  pe nde nt e  l i t e  wa s

r e s e r ve d.

The  pa r t i e s  f i l e d va r i ous  i nt e r me di a t e  mot i ons ,  none  of  whi c h

a r e  r e l e va nt  he r e .   On J a nua r y 10 ,  1995,  t he  pl a i nt i f f  f i l e d a

" Mot i on f or  J udgme nt  on t he  Pl e a di ng"  i n  whi c h he  a s ke d t he  c our t

t o a wa r d hi m a  di vor c e  f r om t he  de f e nda nt  a nd de t e r mi ne  t he

pr ope r t y r i ght s  a nd/ or  r e s e r ve  t he  pr ope r t y r i ght s  of  t he  pa r t i e s

pe ndi ng f ur t he r  or de r s  of  t he  c our t .   On J a nua r y 20,  1995,  t he

c our t  he l d a  he a r i ng on t he  mot i on f or  j udgme nt  on t he  pl e a di ngs .

The  c our t  gr a nt e d t he  pl a i nt i f f  a  di vor c e  on t he  gr ounds  of

i na ppr opr i a t e  ma r i t a l  c onduc t  " ba s e d on t he  t e s t i mony t ha t  t he



1No evidence was received at the hearing which resulted in the divorce being
awarded to the plaintiff.  The evidence referred to was evidence adduced at the
pendente lite hearing.  The defendant was present only by counsel at the hearing on
the motion for judgment on the pleadings.
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c our t  di d he a r  a nd pa r t  of  whi c h i s  c ont a i ne d i n  t he  pl e a di ngs

be c a us e  t hi s  i s  t r ul y,  i s  a  s a d s i t ua t i on. " 1

I n t he  t r a ns c r i pt  of  t he  J a nua r y 20 he a r i ng,  we  f i nd t he

f ol l owi ng c ol l oquy be t we e n Mr .  Fl ynn,  a t t or ne y f or  t he  de f e nda nt ,

a nd t he  c our t :

MR.  FLYNN:   Your  honor ,  j us t  f or  t he  r e c or d,  a s  I  unde r -
s t a nd i t ,  you a r e  gr a nt i ng Mr .  Pe r s hi ng Mc Ca r t e r  a
di vor c e  or  [ s i c ]  i na ppr opr i a t e  ma r i t a l  c onduc t
ba s e d on t he  t e s t i mony you he a r d a t  t he  pe nde nt e
l i t e  he a r i ng?

THE COURT:   Ri ght .

MR.  FLYNN:   At  whi c h t i me  t he  i s s ue  wa s  not  r e a l l y
be f or e  t he  c our t  a nd we  di d not  c ome  pr e pa r e d  f or
t ha t  he a r i ng t o  l i t i ga t e  gr ounds  or  t o  t r y  t o  pr ove
t he  t r u t h  a s  t o  who ha d done  wha t .   We  we r e  he r e
me r e l y  on  a  f i na nc i a l  ma t t e r  a nd I  know my c l i e nt
i s  goi ng t o  be  r a t he r  s ur pr i s e d whe n I  i nf or m he r
t ha t  s he  — t ha t  he r  hus ba nd ha s  be e n gr a nt e d  a
di vor c e ,  be c a us e  we  t hought  t ha t  wa s  a  t r i a l  t ha t
wa s  c omi ng i n  t he  f ut ur e .   I  j us t  wa nt  t he  c our t  t o
know t ha t  I ' m goi ng t o  ha ve  pr obl e ms .

THE COURT:   Wi t hout  a  doubt  t ha t  ma y be  ha r d t o  e xpl a i n.
And,  you know,  s o t he  r e c or d wi l l  be  c l e a r ,  t he
pr i ma r y mot i va t i ng f a c t or  i n  me  doi ng t ha t  i s  t o
put  t he s e  pa r t i e s  whe r e  t he y ne e d t o  be  put  a nd ,
t he n,  s i mpl y t o  r e s ol ve  t he  r e ma i ni ng i s s ue s .

I f  I  di d not  do t ha t  a s  t hi s  r e c or d e xi s t s
t oda y,  I  don ' t  t h i nk I  woul d s l e e p good t oni ght .



2T.C.A. § 36-4-129 allows the court to grant a divorce on stipulated grounds,
however, such is not the case here.  Further, we are of the opinion that T.C.A. §
36-4-129 is not in conflict with T.C.A. § 36-4-114 since under the provisions of the
former, the stipulations constitute evidence.
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Subs e que nt l y ,  t he  c our t ' s  pr onounc e me nt s  f r om t he  be nc h we r e

t r a ns c r i be d a nd i nc or por a t e d i nt o a n or de r  by r e f e r e nc e .   The  or de r

r e c i t e s  t ha t  " [ a ] s  t o  t he  pl a i nt i f f ' s  mot i on f or  a  j udgme nt  on t he

pl e a di ngs ,  t he  c our t  gr a nt s  a  di vor c e  t o  t he  pl a i nt i f f ,  Pe r s hi ng

Mc Ca r t e r ,  on t he  gr ounds  of  i na ppr opr i a t e  ma r i t a l  c onduc t  ba s e d on

t he  t e s t i mony t ha t  t he  c our t  he a r d pr e vi ous l y a t  t he  a l i mony

pe nde nt e  l i t e  he a r i ng,  a nd a  pa r t  of  whi c h t he y c ont a i n i n  t he

pl e a di ngs . "   Al l  ot he r  ma t t e r s  we r e  r e s e r ve d unt i l  t he  " f i na l

he a r i ng. "   The  c our t  de c l i ne d t o  ma ke  t he  or de r  f i na l  a nd

a ppe a l a bl e .   On Ma r c h 15,  1996,  a  " Fi na l  J udgme nt  of  Di vor c e "  wa s

e nt e r e d whe r e i n t he  c our t  r e s ol ve d t he  r e ma i ni ng i s s ue s  but  ma de  no

r e f e r e nc e  t o  t he  gr a nt i ng of  a  di vor c e .

We  c a nnot  i mme di a t e l y pe r c e i ve  of  a  s i t ua t i on i n  a n a c t i on f or

di vor c e  whe r e  a  j udgme nt  on t he  pl e a di ngs  woul d be  a n a ppr opr i a t e

pr oc e dur e  t o obt a i n a f f i r ma t i ve  r e l i e f .   T. C. A.  §  36- 4- 114 pr ovi de s

a s  f ol l ows :

36- 4- 114.  Pr oof  r e qui r e d.  — I f  t he  de f e nda nt  a dmi t s  t he
f a c t s  c ha r ge d i n  t he  bi l l  or  pe t i t i on a nd r e l i e d upon a s
t he  gr ound f or  di vor c e  or  t he  bi l l  i s  t a ke n a s  c onf e s s e d,
t he  c our t  s ha l l ,  ne ve r t he l e s s ,  be f or e  de c r e e i ng a
di vor c e ,  e xc e pt  a  di vor c e  on t he  gr ound of  i r r e c onc i l a bl e
d i f f e r e nc e s ,  he a r  pr oof  of  t he  f a c t s  a l l e ge d a s  a f or e -
me nt i one d,  a nd e i t he r  di s mi s s  t he  bi l l  or  pe t i t i on or
gr a nt  a  di vor c e ,  a s  t he  j us t i c e  of  t he  c a s e  ma y r e qui r e . 2
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We  hol d i t  t o  be  r e ve r s i bl e  e r r or  t o  a wa r d a  di vor c e  by a

j udgme nt  on t he  pl e a di ngs  e ve n i f  c oupl e d wi t h t he  e vi de nc e  t a ke n

a t  t he  pe nde nt e  l i t e  he a r i ng.   The  i s s ue s  a ddr e s s e d by t he  c our t  a t

t he  pe nde nt e  l i t e  he a r i ng a r e  not  t he  s a me  i s s ue s  t ha t  mus t  be

a ddr e s s e d a t  t he  t r i a l  on t he  me r i t s  of  a  di vor c e  c a s e .

We  do not e  t ha t  t he  pa r t i e s  i nt r oduc e d muc h e vi de nc e  a t  t he

pe nde nt e  l i t e  he a r i ng whi c h wa s  i r r e l e va nt  t o  t he  i s s ue  t he n be f or e

t he  c our t  but  pos s i bl y r e l e va nt  on t he  i s s ue  of  di vor c e .   Ne ve r t he -

l e s s ,  we  t hi nk t ha t ,  a bs e nt  a  s t i pul a t i on by t he  pa r t i e s ,  e vi de nc e

pr e s e nt e d a t  a  t r i a l  on t he  i s s ue  of  a l i mony pe nde nt e  l i t e  c a nnot

be  us e d a s  a  s ubs t i t ut e  f or  e vi de nc e  a t  a  di vor c e  t r i a l .   The

pa r t i e s  a r e  e nt i t l e d t o a  f u l l  a nd f a i r  he a r i ng on a l l  ma t e r i a l

i s s ue s  pr e s e nt e d i n  t he  pl e a di ngs .

Whi l e  we  unde r s t a nd t he  t r i a l  c our t ' s  c onc e r ns ,  a nd a s

me r i t or i ous  a s  t he y ma y be ,  t he  c our t  ne ve r t he l e s s  i s  r e qui r e d t o

a ppl y t he  l a w pr ope r l y,  bot h pr oc e dur a l  a nd s ubs t a nt i ve ,  be f or e

e nt e r i ng a  j udgme nt  a f f e c t i ng t he  r i ght s  of  e i t he r  pa r t y .   Suc h wa s

not  done  i n  t hi s  c a s e .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

f or  a  t r i a l  on a l l  i s s ue s  pr ope r l y r a i s e d by t he  pl e a di ngs .   I n  s o

doi ng,  we  do not  e xpr e s s  a ny opi ni on on t he  me r i t s  of  a ny i s s ue .

Cos t s  a r e  t a xe d t o t he  pl a i nt i f f .
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______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

PERSHI NG Mc CARTER,               ) SEVI ER CI RCUI T
                                ) C. A.  NO.  03A01- 9606- CV- 000196
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BEN HOOPER,  I I
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
BARBARA Mc CARTER,                ) REVERSED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Se vi e r  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

f or  a  t r i a l  on a l l  i s s ue s  pr ope r l y r a i s e d by t he  pl e a di ngs .   Cos t s

a r e  t a xe d t o t he  pl a i nt i f f .

                                PER CURI AM


