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OPI1 NI ON

Goddard, P.J.

This is a non-jury case wherein Wanda Garnett Markham
appeal s a judgnent rendered in her favor against City of Johnson

City, d/b/a Johnson City Transit, in the anount of $3000.



She insists the evidence preponderates in favor of a
| arger award, and at a mninmumthe stipul ated nedi cal expenses of
$6396. 20. She also insists that the Trial Court was in
error in disregarding the opinions expressed in the deposition of
her physician, Dr. Ted Sykes, upon the ground the Doctor's
testi nony was not based upon a "reasonable nedical certainty,"
and even if it were appropriate to exclude Dr. Sykes' testinony
for that reason, the City had wai ved any objection by not

registering it at the tinme the deposition was taken.

It appears fromthe transcript that Ms. Markham was
struck by a bus being operated by a transit enployee, Trudy
Hodges, as she noved the bus forward froma stopped position

while Ms. Markhamwas crossing in front of it.

The evidence is sharply disputed as to the force of the
inpact, as well as to the injuries received by Ms. Markham The
Trial Court, however, found that the negligence of the bus driver
was 100% and, as al ready noted, granted a judgnent in the anount

of $3000.

Excl udi ng the opinions of Dr. Sykes, as did the Trial
Court, we find upon our de novo review that the evidence does not
preponderate in favor of an award |arger than $3000, unless, as
counsel for Ms. Markham argues, the Gty stipul ated nedi cal

expenses in excess of that anount.



The proof as to the stipulation is as follows:

MR. DUNBAR May it please the Court, should we
informthe Court of the stipulations that we've...

THE COURT: Sure.

MR. DUNBAR ...agreed upon?

THE COURT: Sure.

M. DUNBAR  The accident report and the energency
roomreport and the nedical bills. My | approach the

Bench, the nedical bills, the energency roomreport and
the police report.

Wher eupon, counsel for the Gty acqui esced by nmaking no
obj ection and advised the Trial Court of certain other

sti pul ati ons.

The validity of Ms. Markhaml s contention relative to
t he stipul ati on depends upon whet her the parties intended to
stipulate the $6396. 20 i ncurred as nedi cal expenses were
reasonabl e and necessary, and also resulted fromthe injuries she
received in the accident. As will be noted above, the

stipulation is silent as to both points.

We conclude both intentions nay be inferred fromthe
stipulation. It would be rare indeed for counsel to stipulate
matters which are inconpetent, viz., nedical expenses neither
reasonabl e and necessary, nor resulting fromthe injuries M.
Mar kham received in the accident. It seens to us that it was

i ncunbent upon counsel for the City to nmake it clear to the Tria



Court that he was stipulating that these nedical expenses were
I ncurred by Ms. Markham but not that they were reasonabl e and
necessary, nor as a result of the injuries received in the

acci dent .

In Iight of the foregoing, we find that counsel for the
City stipulated the nedical expenses incident to Ms. Markham s
injury to be the sum of $6396.20 and increase the award to that

anount .

Apropos of the third issue, as already noted, the Tria
Court disregarded any opinion of Dr. Sykes, and in doing so

stated the foll ow ng:

THE COURT: Well, the Court finds that the opinions
of Dr. Sykes were not based on reasonabl e nedi cal
certainty, therefore the Court wll disregard al
opi ni ons expressed by Dr. Sykes in his deposition.

Ms. Markhaminsists the Trial Court was in error
because the standard to be applied to the adm ssibility of the
doctor's testinony is not reasonable medical certainty, but nore
probabl e than not, and also that no objection was registered at

the tine the deposition was taken.

We do not deemit necessary to resolve either
i nsi stence by Ms. Markham because our review of the record
per suades us that even using the nore probable than not standard,

Dr. Sykes never found a causal relation between the accident and



the injuries clained by Ms. Markham a necessary elenent to

predi cate a judgnent for danages.

For the foregoing reasons the judgnment of the Trial
Court as nodified is affirmed and the cause remanded to the
Circuit Court for Washington County for collection of the
judgnent and costs below. Costs of appeal are adjudged one-half
agai nst Ms. Markham and one-half against the Cty of Johnson

Cty.

Houston M Goddard, P.J.

CONCUR:

(Separate Concurring Opi nion)
Her schel P. Franks, J.

(Separate Opi ni on--Concurring
in Part and Dissenting in Part)
Charl es D. Susano, Jr., J.
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| concur with Judge Goddard on all issues. However,
| would add that stipulations are encouraged to save expense
and tinme of the parties and the courts. Moreover,
sti pul ati ons shoul d be construed in view of the issues
involved in the pleadings. Brown v. MCulloch, et al., 24
Tenn. App. 342, 144 S.W2d 1 (1940). Stipulations should
receive a fair and |iberal construction with all the
i nferences that may be legitimtely drawmn fromthem and ?in
all cases of doubt that construction should be adopted which
is favorable to the party in whose favor it is made?. Stil
v. Equitable Life Assurance Society, 165 Tenn. 224, 237

(1932) .



Public policy of this State encourages stipul ation
of nmedical bills in personal injury cases. The Legislature
has established the presunption that nedical, doctor and
hospital bills are reasonabl e and necessary if the statutory
procedures are followed and no objection is nmade. T.C A
8§24-5-113. If the defendant had intended to Iimt the
stipulation on nedi cal expenses, then it had an obligation to

object or clarify the stipulation at the tine it was entered.

Her schel P. Franks, J.
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OPINION CONCURRING IN PART
AND DISSENTING IN PART

| concur in part and dissent in part.

| dissent fromso nuch of the nmgjority opinion as
hol ds that the stipulation in the record before us enbodies
the parties’ agreenent that the “agreed upon” nedical bills
were incurred as a proximate result of the accident. As to
the issue of proximte cause, | do not believe the coll oquy
cited in the nmagjority opinion neets the definition of a

sti pul ati on:



A stipulation is an agreenent by the

parties on a certain matter. It often

I nvol ves an agreenent that specific facts

are undi sputed and are to be considered as

proved.

Cohen, Sheppeard and Pai ne, Tennessee Law of Evidence § 201.8
(3rd. ed. 1995).

As pertinent to this appeal, the part of the record
guoted in the nmajority opinion shows that the parties “agreed
upon” the nedical bills. The majority says, in effect, that
t his exchange between plaintiff’s counsel and the court, wth
no verbalization fromcounsel for the defendant, is a
stipulation to the following: (1) that the plaintiff incurred
certain nedical bills fromcertain health providers in
specified anmounts; (2) that the charges were both reasonabl e
and necessary to treat a given condition or injury; and (3)
that the condition or injury for which the plaintiff was
treated and for which the bills were rendered was proxi mately
caused by the accident. | do not find all of this in the
guot ed exchange.

| agree that it is reasonable to construe the
i mprecise stipulation to include the first two el ements
menti oned above. Furthernore, as to those el enents, | agree
that counsel’s silence constitutes his client’s concession
that the jury can consider these el enments as concl usively
proven. However, | cannot stretch the announced sti pul ation
to include proximate cause. |In ny judgnent, the defendant in
this case did not agree that the condition or injury for which
plaintiff was treated and for which the bills were rendered
was proxi mtely caused by the accident. The plaintiff did not
expressly include this third el enent when he announced the
stipulation, and | do not believe causation can be reasonably

inferred fromthe inprecise statenent made to the trial court.
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This is critical in this case because there is no expert
testinony relating these bills to the accident.

The majority states, in support of its position in
this matter, that “[i]t would be rare indeed for counsel to
stipulate matters which are inconpetent.” | agree; but |
believe the stipulation is as to conpetent matters even if it
only enconpasses the first two of these three elenents. This
i s because these elenents are two of a series of conpetent
matters in a “chain” of facts necessary to show liability for
medi cal expenses in the typical personal injury case.

Since, in this case, it was the plaintiff, and not
t he defendant, who had the burden of proof, it was incunbent
upon her to nmake sure that a given el enent of her clai mwas
clearly enbodied in the stipulation. | do not believe that
t he def endant had any responsibility other than to agree or
di sagree with the stipulation as franed by the plaintiff. If,
as forrmul ated by the plaintiff, the stipulation was not
precise, the plaintiff nust suffer the consequences of that
| ack of precision. |In this case, | believe, as previously
i ndi cated, that the defendant agreed to the “bare bones”
stipulation as stated by the plaintiff’s attorney, and nothing
nmore. In ny opinion, that stipulation does not include a
concession as to proxi mate cause.

| agree with the majority’ s observation that Dr.
Sykes’ testinony was properly disregarded by the trial court,
not for the reason given by the |ower court, but because his
testinmony did not purport to show a causal connection between
t he accident and the injuries clained by the plaintiff, and
this nexus was not established by any other expert testinony.

| would affirmthe judgnent of the trial court.
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Charl es D. Susano,

Jr.,

J.
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