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O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a  non- j ur y c a s e  whe r e i n Wa nda  Ga r ne t t  Ma r kha m

a ppe a l s  a  j udgme nt  r e nde r e d i n  he r  f a vor  a ga i ns t  Ci t y  of  J ohns on

Ci t y,  d/ b/ a  J ohns on Ci t y Tr a ns i t ,  i n  t he  a mount  of  $3000.   
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She  i ns i s t s  t he  e vi de nc e  pr e ponde r a t e s  i n  f a vor  of  a

l a r ge r  a wa r d,  a nd a t  a  mi ni mum t he  s t i pul a t e d me di c a l  e xpe ns e s  of

$6396. 20.   She  a l s o i ns i s t s  t ha t  t he  Tr i a l  Cour t  wa s  i n  

e r r or  i n  di s r e ga r di ng t he  opi ni ons  e xpr e s s e d i n  t he  de pos i t i on of  

he r  phys i c i a n,  Dr .  Te d Syke s ,  upon t he  gr ound t he  Doc t or ' s

t e s t i mony wa s  not  ba s e d upon a  " r e a s ona bl e  me di c a l  c e r t a i nt y, "

a nd e ve n i f  i t  we r e  a ppr opr i a t e  t o  e xc l ude  Dr .  Syke s '  t e s t i mony

f or  t ha t  r e a s on,  t he  Ci t y ha d wa i ve d a ny obj e c t i on by not

r e gi s t e r i ng i t  a t  t he  t i me  t he  de pos i t i on wa s  t a ke n.

I t  a ppe a r s  f r om t he  t r a ns c r i pt  t ha t  Ms .  Ma r kha m wa s

s t r uc k by a  bus  be i ng ope r a t e d by a  t r a ns i t  e mpl oye e ,  Tr udy

Hodge s ,  a s  s he  move d t he  bus  f or wa r d f r om a  s t oppe d pos i t i on

whi l e  Ms .  Ma r kha m wa s  c r os s i ng i n  f r ont  of  i t .

The  e vi de nc e  i s  s ha r pl y di s put e d a s  t o  t he  f or c e  of  t he

i mpa c t ,  a s  we l l  a s  t o  t he  i nj ur i e s  r e c e i ve d by Ms .  Ma r kha m.   The

Tr i a l  Cour t ,  howe ve r ,  f ound t ha t  t he  ne gl i ge nc e  of  t he  bus  dr i ve r

wa s  100% a nd,  a s  a l r e a dy not e d,  gr a nt e d a  j udgme nt  i n  t he  a mount

of  $3000.

Exc l udi ng t he  opi ni ons  of  Dr .  Syke s ,  a s  di d t he  Tr i a l

Cour t ,  we  f i nd upon our  de  novo r e vi e w t ha t  t he  e vi de nc e  doe s  not

pr e ponde r a t e  i n  f a vor  of  a n a wa r d l a r ge r  t ha n $3000,  unl e s s ,  a s

c ouns e l  f or  Ms .  Ma r kha m a r gue s ,  t he  Ci t y s t i pul a t e d me di c a l

e xpe ns e s  i n  e xc e s s  of  t ha t  a mount .
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The  pr oof  a s  t o  t he  s t i pul a t i on i s  a s  f ol l ows :

MR.  DUNBAR:   Ma y i t  pl e a s e  t he  Cour t ,  s houl d we
i nf or m t he  Cour t  of  t he  s t i pul a t i ons  t ha t  we ' ve . . .

THE COURT:   Sur e .

MR.  DUNBAR:   . . . a gr e e d upon?

THE COURT:   Sur e .

Mr .  DUNBAR:   The  a c c i de nt  r e por t  a nd t he  e me r ge nc y
r oom r e por t  a nd t he  me di c a l  bi l l s .   Ma y I  a ppr oa c h t he
Be nc h,  t he  me di c a l  bi l l s ,  t he  e me r ge nc y r oom r e por t  a nd
t he  pol i c e  r e por t .

Whe r e upon,  c ouns e l  f or  t he  Ci t y a c qui e s c e d by ma ki ng no

obj e c t i on a nd a dvi s e d t he  Tr i a l  Cour t  of  c e r t a i n  ot he r

s t i pul a t i ons .

The  va l i di t y  of  Ms .  Ma r kha m' s  c ont e nt i on r e l a t i ve  t o

t he  s t i pul a t i on de pe nds  upon whe t he r  t he  pa r t i e s  i nt e nde d t o

s t i pul a t e  t he  $6396. 20 i nc ur r e d a s  me di c a l  e xpe ns e s  we r e

r e a s ona bl e  a nd ne c e s s a r y,  a nd a l s o r e s ul t e d f r om t he  i nj ur i e s  s he

r e c e i ve d i n  t he  a c c i de nt .   As  wi l l  be  not e d a bove ,  t he

s t i pul a t i on i s  s i l e nt  a s  t o bot h poi nt s .   

We  c onc l ude  bot h i nt e nt i ons  ma y be  i nf e r r e d f r om t he

s t i pul a t i on.   I t  woul d be  r a r e  i nde e d f or  c ouns e l  t o  s t i pul a t e

ma t t e r s  whi c h a r e  i nc ompe t e nt ,  vi z . ,  me di c a l  e xpe ns e s  ne i t he r

r e a s ona bl e  a nd ne c e s s a r y,  nor  r e s ul t i ng f r om t he  i nj ur i e s  Ms .  

Ma r kha m r e c e i ve d i n  t he  a c c i de nt .   I t  s e e ms  t o  us  t ha t  i t  wa s

i nc umbe nt  upon c ouns e l  f or  t he  Ci t y t o  ma ke  i t  c l e a r  t o  t he  Tr i a l
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Cour t  t ha t  he  wa s  s t i pul a t i ng t ha t  t he s e  me di c a l  e xpe ns e s  we r e

i nc ur r e d by Ms .  Ma r kha m,  but  not  t ha t  t he y we r e  r e a s ona bl e  a nd

ne c e s s a r y,  nor  a s  a  r e s ul t  of  t he  i nj ur i e s  r e c e i ve d i n  t he

a c c i de nt .  

I n  l i ght  of  t he  f or e goi ng,  we  f i nd t ha t  c ouns e l  f or  t he

Ci t y s t i pul a t e d t he  me di c a l  e xpe ns e s  i nc i de nt  t o  Ms .  Ma r kha m' s

i nj ur y t o  be  t he  s um of  $6396. 20 a nd i nc r e a s e  t he  a wa r d t o  t ha t

a mount .

Apr opos  of  t he  t hi r d i s s ue ,  a s  a l r e a dy not e d,  t he  Tr i a l

Cour t  di s r e ga r de d a ny opi ni on of  Dr .  Syke s ,  a nd i n  doi ng s o

s t a t e d t he  f ol l owi ng:

THE COURT:  We l l ,  t he  Cour t  f i nds  t ha t  t he  opi ni ons
of  Dr .  Syke s  we r e  not  ba s e d on r e a s ona bl e  me di c a l
c e r t a i nt y,  t he r e f or e  t he  Cour t  wi l l  di s r e ga r d a l l
opi ni ons  e xpr e s s e d by Dr .  Syke s  i n  hi s  de pos i t i on.   

Ms .  Ma r kha m i ns i s t s  t he  Tr i a l  Cour t  wa s  i n e r r or

be c a us e  t he  s t a nda r d t o  be  a ppl i e d t o  t he  a dmi s s i bi l i t y  of  t he

doc t or ' s  t e s t i mony i s  not  r e a s ona bl e  me di c a l  c e r t a i nt y,  but  mor e

pr oba bl e  t ha n not ,  a nd a l s o t ha t  no obj e c t i on wa s  r e gi s t e r e d a t

t he  t i me  t he  de pos i t i on wa s  t a ke n.

We  do not  de e m i t  ne c e s s a r y t o  r e s ol ve  e i t he r

i ns i s t e nc e  by Ms .  Ma r kha m be c a us e  our  r e vi e w of  t he  r e c or d

pe r s ua de s  us  t ha t  e ve n us i ng t he  mor e  pr oba bl e  t ha n not  s t a nda r d,

Dr .  Syke s  ne ve r  f ound a  c a us a l  r e l a t i on be t we e n t he  a c c i de nt  a nd



t he  i nj ur i e s  c l a i me d by Ms .  Ma r kha m,  a  ne c e s s a r y e l e me nt  t o

pr e di c a t e  a  j udgme nt  f or  da ma ge s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  a s  modi f i e d i s  a f f i r me d a nd t he  c a us e  r e ma nde d t o  t he

Ci r c ui t  Cour t  f or  Wa s hi ngt on Count y f or  c ol l e c t i on of  t he

j udgme nt  a nd c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f

a ga i ns t  Ms .  Ma r kha m a nd one - ha l f  a ga i ns t  t he  Ci t y of  J ohns on

Ci t y.

______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

 ( Se pa r a t e  Conc ur r i ng Opi ni on)
He r s c he l  P.  Fr a nks ,  J .

( Se pa r a t e  Opi ni on- - Conc ur r i ng
i n Pa r t  a nd Di s s e nt i ng i n  Pa r t )
Cha r l e s  D.  Sus a no,  J r . ,  J .
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)
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C O N C U R R I  N G   O P I  N I  O N

I  c onc ur  wi t h J udge  Godda r d on a l l  i s s ue s .   Howe ve r ,

I  woul d a dd t ha t  s t i pul a t i ons  a r e  e nc our a ge d t o  s a ve  e xpe ns e

a nd t i me  of  t he  pa r t i e s  a nd t he  c our t s .   Mor e ove r ,

s t i pul a t i ons  s houl d be  c ons t r ue d i n  vi e w of  t he  i s s ue s

i nvol ve d i n  t he  pl e a di ngs .   Br own v .  Mc Cul l oc h,  e t  al . ,  24

Te nn.  App.  342,  144 S. W. 2d 1 ( 1940) .   St i pul a t i ons  s houl d

r e c e i ve  a  f a i r  a nd l i be r a l  c ons t r uc t i on wi t h a l l  t he

i nf e r e nc e s  t ha t  ma y be  l e gi t i ma t e l y dr a wn f r om t he m,  a nd ?i n

a l l  c a s e s  of  doubt  t ha t  c ons t r uc t i on s houl d be  a dopt e d whi c h

i s  f a vor a bl e  t o  t he  pa r t y  i n  whos e  f a vor  i t  i s  ma de ?.   St i l l

v .  Equi t abl e  Li f e  As s ur anc e  Soc i e t y ,  165 Te nn.  224,  237

( 1932) .   
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Publ i c  pol i c y of  t hi s  St a t e  e nc our a ge s  s t i pul a t i on

of  me di c a l  bi l l s  i n  pe r s ona l  i nj ur y c a s e s .   The  Le gi s l a t ur e

ha s  e s t a bl i s he d t he  pr e s umpt i on t ha t  me di c a l ,  doc t or  a nd

hos pi t a l  bi l l s  a r e  r e a s ona bl e  a nd ne c e s s a r y i f  t he  s t a t ut or y

pr oc e dur e s  a r e  f ol l owe d a nd no obj e c t i on i s  ma de .   T. C. A.

§24- 5- 113.   I f  t he  de f e nda nt  ha d i nt e nde d t o  l i mi t  t he

s t i pul a t i on on me di c a l  e xpe ns e s ,  t he n i t  ha d a n obl i ga t i on t o

obj e c t  or  c l a r i f y  t he  s t i pul a t i on a t  t he  t i me  i t  wa s  e nt e r e d.

________________________
He r s c he l  P.  Fr a nks ,  J .
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IN THE COURT OF APPEALS OF TENNESSEE

WANDA GARNETT MARKHAM, ) C/A NO. 03A01-9603-CV-00083
) WASHINGTON COUNTY LAW COURT

Plaintiff-Appellant,)
)
)
)

v. )
)
)
)
)

CITY OF JOHNSON CITY, ) 
d/b/a JOHNSON CITY TRANSIT, ) 

) HONORABLE G. RICHARD JOHNSON,
Defendant-Appellee. ) CHANCELLOR, By designation

OPINION CONCURRING IN PART
AND DISSENTING IN PART

I concur in part and dissent in part.

I dissent from so much of the majority opinion as

holds that the stipulation in the record before us embodies

the parties’ agreement that the “agreed upon” medical bills

were incurred as a proximate result of the accident.  As to

the issue of proximate cause, I do not believe the colloquy

cited in the majority opinion meets the definition of a

stipulation:
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A stipulation is an agreement by the
parties on a certain matter.  It often
involves an agreement that specific facts
are undisputed and are to be considered as
proved.

Cohen, Sheppeard and Paine, Tennessee Law of Evidence § 201.8

(3rd. ed. 1995).

As pertinent to this appeal, the part of the record

quoted in the majority opinion shows that the parties “agreed

upon” the medical bills.  The majority says, in effect, that

this exchange between plaintiff’s counsel and the court, with

no verbalization from counsel for the defendant, is a

stipulation to the following: (1) that the plaintiff incurred

certain medical bills from certain health providers in

specified amounts; (2) that the charges were both reasonable

and necessary to treat a given condition or injury; and (3)

that the condition or injury for which the plaintiff was

treated and for which the bills were rendered was proximately

caused by the accident.  I do not find all of this in the

quoted exchange.

I agree that it is reasonable to construe the

imprecise stipulation to include the first two elements

mentioned above.  Furthermore, as to those elements, I agree

that counsel’s silence  constitutes his client’s concession

that the jury can consider these elements as conclusively

proven.  However, I cannot stretch the announced stipulation

to include proximate cause.  In my judgment, the defendant in

this case did not agree that the condition or injury for which

plaintiff was treated and for which the bills were rendered

was proximately caused by the accident.  The plaintiff did not

expressly include this third element when he announced the

stipulation, and I do not believe causation can be reasonably

inferred from the imprecise statement made to the trial court. 
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This is critical in this case because there is no expert

testimony relating these bills to the accident.

The majority states, in support of its position in

this matter, that “[i]t would be rare indeed for counsel to

stipulate matters which are incompetent.”  I agree; but I

believe the stipulation is as to competent matters even if it

only encompasses the first two of these three elements.  This

is because these elements are two of a series of competent

matters in a “chain” of facts necessary to show liability for

medical expenses in the typical personal injury case.

Since, in this case, it was the plaintiff, and not

the defendant, who had the burden of proof, it was incumbent

upon her  to make sure that a given element of her claim was

clearly embodied in the stipulation.  I do not believe that

the defendant had any responsibility other than to agree or

disagree with the stipulation as framed by the plaintiff.  If,

as formulated by the plaintiff, the stipulation was not

precise, the plaintiff must suffer the consequences of that

lack of precision.  In this case, I believe, as previously

indicated, that the defendant agreed to the “bare bones”

stipulation as stated by the plaintiff’s attorney, and nothing

more.  In my opinion, that stipulation does not include a

concession as to proximate cause.

I agree with the majority’s observation that Dr.

Sykes’ testimony was properly disregarded by the trial court,

not for the reason given by the lower court, but because his

testimony did not purport to show a causal connection between

the accident and the injuries claimed by the plaintiff, and

this nexus was not established by any other expert testimony.

I would affirm the judgment of the trial court.
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__________________________________
Charles D. Susano, Jr., J.


