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I N THE COURT OF APPEALS

SAMUEL D.  LOWERY,  J R. ,           ) BRADLEY CI RCUI T     
                                ) C. A.  NO.  03A01- 9605- CV- 00177
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  EARLE G.  MURPHY
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
ARLENE FAI RES,  i ndi vi dua l l y  a nd )
a s  a  r e pr e s e nt a t i ve  of  a n       )
a s s oc i a t i on of  pe r s ons           )
pur por t e dl y a c t i ng unde r  t he     )
na me  of  Pe t s  a r e  Lova bl e         )   REVERSED AND REMANDED
Soc i e t y,  a / k/ a  PALS,  DON BI RD,   )
i ndi vi dua l l y  a nd a s  De put y      )
She r i f f  of  Br a dl e y Count y,       )
                                )
          De f e nda nt s - Appe l l e e s   )

J AMES F.  LOGAN,  J R. ,  Loga n,  Thomps on,  Mi l l e r ,  Bi l bo,  Thomps on &
Fi s he r ,  P. C. ,  Cl e ve l a nd,  f or  Appe l l a nt .

ELAI NE B.  WI NER a nd KEN E.  J ARRARD,  Ri c e ,  Kr e i t z e r  & Wi ne r ,  P. C. ,
Cha t t a nooga ,  f or  Appe l l e e ,  Ar l e ne  Fa i r e s ,  e t  a l .

ASHLEY L.  OWNBY,  Cl e ve l a nd,  f or  Appe l l e e ,  Pe t s  a r e  Lova bl e  Soc i e t y
a / k/ a  PALS.



1We are cognizant of the court's order requiring an accounting of funds held
by the court.  Therefore, the order from which this appeal is taken may not be final
and appealable as of right.  In our discretion, however, we will treat the appeal
as an interlocutory appeal and address the issues necessary to dispose of the
appeal.
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O P I  N I  O N

Mc Mur r a y,  J .

I n t hi s  c a s e ,  t he  t r i a l  c our t  di s mi s s e d t he  c ompl a i n t  on

mot i on f or  s umma r y j udgme nt .   A mot i on t o  a me nd t he  c ompl a i nt  wa s

pe ndi ng a t  t he  t i me  t he  mot i on f or  s umma r y j udgme nt  wa s  gr a nt e d.

The  t r i a l  c our t  r e f us e d t o  c ons i de r  t he  mot i on t o  a me nd.   Thi s

a ppe a l  r e s ul t e d. 1  We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd

va c a t e  t he  or de r  gr a nt i ng t he  s umma r y j udgme nt .

Thi s  c a s e  s t e ms  f r om t he  i mpoundme nt  of  mor e  t ha n 400 he a d of

c a t t l e  i n  Br a dl e y Count y by t he  Br a dl e y Count y She r i f f ' s  De pa r t me nt

a nd t he  Pe t s  a r e  Love a bl e  Soc i e t y ( PALS)  of  Br a dl e y  Count y.   The

pl a i nt i f f ,  Sa mue l  D.  Lowe r y,  J r . ,  wa s  a  c a t t l e  f a r me r  i n  Br a dl e y

Count y.   I n  Se pt e mbe r  a nd Oc t obe r  of  1993,  he  wa s  f or c e d t o  move

s ome  of  hi s  c a t t l e  f r om f a r ms  i n  Ge or gi a  t o  a  Br a dl e y Count y f a r m

whe r e  he  ha d ot he r  c a t t l e .   Shor t l y  a f t e r  movi ng t he  c a t t l e  t o

Te nne s s e e ,  t he  Br a dl e y Count y She r i f f ' s  De pa r t me nt  be ga n r e c e i vi ng

c ompl a i nt s  a bout  t he  c a t t l e  r unni ng a t  l a r ge ,  de s t r oyi ng pr ope r t y,

c a us i ng t r a f f i c  a c c i de nt s  a nd dyi ng wi t hout  be i ng bur i e d.  



2T. C. A.  2 9 - 2 0 - 3 0 7  p r o v i d e s  t h a t  t h e  c i r c u i t  c o u r t s  s h a l l  h a v e  e x c l u s i v e

j u r i s d i c t i o n  o v e r  a n y  a c t i o n  b r o u g h t  u n d e r  t h e  Te n n e s s e e  Go v e r n me n t a l  To r t  Li a b i l i t y

Ac t .
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Pl a i nt i f f  f i l e d s ui t  i n  Cha nc e r y Cour t  a l l e gi ng t ha t  t he

de f e nda nt s  r e move d a ppr oxi ma t e l y 425 he a d of  c a t t l e  wi t hout  pr ope r

a ut hor i t y .   The  c a s e  wa s  t r a ns f e r r e d t o  t he  Br a dl e y Count y Ci r c ui t

Cour t  i n  a c c or da nc e  wi t h T. C. A.  §  29- 20- 307. 2 De f e nda nt s  f i l e d a

mot i on f or  s umma r y  j udgme nt  ba s e d upon gove r nme nt a l  i mmuni t y.

Pl a i nt i f f  f i l e d a  mot i on t o  a me nd hi s  c ompl a i nt  a f t e r  t he  mot i on

f or  s umma r y j udgme nt  wa s  f i l e d.   The  t r i a l  c our t  de ni e d pl a i nt i f f ' s

mot i on t o  a me nd.   

Pl a i nt i f f  s ubmi t s  t wo i s s ue s  f or  our  c ons i de r a t i on:

1. Di d  t he  t r i a l  c our t  e r r  i n  ove r r ul i ng pl a i nt i f f ' s
mot i on t o  a me nd hi s  c ompl a i nt ?

2. Di d t he  t r i a l  c our t  e r r  i n  gr a nt i ng de f e nda nt s '
mot i ons  f or  s umma r y j udgme nt ?

I n de nyi ng t he  mot i on t o  a me nd,  t he  t r i a l  c our t  s t a t e d i n t he

or de r  t he  f ol l owi ng:

Thi s  ma t t e r  c a me  on f or  he a r i ng on t he  17t h da y of
J ul y,  1995,  upon mot i ons  of  a l l  t he  de f e nda nt s  f or
s umma r y j udgme nt  a nd upon mot i on of  pl a i nt i f f  f or  a n
or de r  a l l owi ng hi m t o a me nd hi s  c ompl a i n t  t o  s t a t e
a ddi t i ona l  a nd a l t e r na t i ve  gr ounds  f or  r e c ove r y.   On J ul y
17,  t hi s  c our t  de ni e d t he  mot i on t o  a me nd,  hol di ng t hat
s uc h mot i on c oul d not  be  e nt e r t ai ne d whi l e  a  mot i on f or
s ummar y j udgme nt  was  pe ndi ng .   The  mot i on f or  s umma r y
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j udgme nt  on  be ha l f  of  a l l  de f e nda nt s  he a r d on J ul y 17,
wa s  t a ke n unde r  a dvi s e me nt .   ( Empha s i s  a dde d) .

Rul e  15. 01,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  pr ovi de s  t ha t

a  mot i on t o  a me nd a  c ompl a i nt  ma y be  gr a nt e d a f t e r  a n a ns we r  ha s

be e n f i l e d wi t h t he  wr i t t e n c ons e nt  of  t he  a dve r s e  pa r t y  or  by

l e a ve  of  c our t .  Le a ve  t o  a me nd s ha l l  be  f r e e l y gi ve n by t he  c our t

whe n j us t i c e  s o r e qui r e s .

Our  Supr e me  Cour t  ha s  s pe c i f i c a l l y  he l d t ha t  a  mot i on t o  a me nd

s houl d be  c ons i de r e d be f or e  gr a nt i ng a  mot i on f or  s umma r y j udgme nt .

He nde r s on v.  Bus h Br ot he r s  & Co. ,  868 S. W. 2d 236 ( Te nn.  1993) .   The

Cour t  s a i d:

*     *      *      *

. . .  we  a r e  of  t he  opi ni on t ha t  t he  t r i a l  c our t  e r r e d
i n gr a nt i ng s umma r y j udgme nt  be f or e  c ons i de r a t i on of  t he
mot i on t o a me nd,  a nd we  t he r e f or e  va c a t e  t he  s umma r y
j udgme nt  . . .  .   He nde r s on,  s upr a ,  pa ge  237.

*     *      *      *

. . .  i t  i s  our  opi ni on t he  t r i a l  c our t  mus t  gi ve  t he
pr opone nt  of  a  mot i on t o  a me nd a  f ul l  c ha nc e  t o  be  he a r d
on t he  mot i on,  mus t  c ons i de r  t he  mot i on i n  l i ght  of  t he
a me ndme nt  pol i c y e mbodi e d i n  T. R. C. P.  15. 01,  t ha t
a me ndme nt s  mus t  be  f r e e l y a l l owe d;  a nd i n  t he  e ve nt  t he
mot i on t o  a me nd i s  de ni e d,  t he  t r i a l  c our t  mus t  gi ve  a
r e a s one d e xpl a na t i on f or  hi s  a c t i on.   He nde r s on,  s upr a ,
pa ge  238.
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I n t he  i ns t a nt  c a s e ,  t he  t r i a l  c our t  de ni e d pl a i nt i f f ' s  mot i on

t o a me nd on t he  gr ounds  t ha t  t he  mot i on c oul d not  be  e nt e r t a i ne d

whi l e  a  mot i on f or  s umma r y j udgme nt  wa s  pe ndi ng.   Thi s  de c i s i on i s

c l e a r l y  i n c onf l i c t  wi t h t he  Supr e me  Cour t ' s  de c i s i on i n  He nde r s on.

Appe l l e e s  a r gue  t ha t  i t  wa s  wi t hi n t he  t r i a l  c our t ' s  di s c r e -

t i on t o  de ny t he  mot i on,  a nd c i t e  s e ve r a l  f a c t or s  t ha t  a  c our t  mus t

c ons i de r  i n  de t e r mi ni ng whe t he r  t o  gr a nt  a  mot i on t o  a me nd.   We

a gr e e  t ha t  i n  t he  or di na r y c a s e ,  t he  s t a nda r d of  r e vi e w i s  whe t he r

t he  t r i a l  c our t  a bus e d i t s  di s c r e t i on i n  de nyi ng a  mot i on t o  a me nd.

Thi s  c our t  i n  We l c h v.  Thua n,  882 S. W. 2d 792 ( Te nn.  App.  1994)

not e d t ha t  " [ t ] he  r ul e  [ Rul e  15. 01,  T. R. A. P. ]  pr ovi de s  t ha t

pe r mi s s i on t o  a me nd ma y be  l i be r a l l y  gr a nt e d,  but  t he  de c i s i on i s

i n t he  s ound di s c r e t i on of  t he  t r i a l  c our t ,  a nd  wi l l  not  be

r e ve r s e d unl e s s  a bus e  of  di s c r e t i on ha s  be e n s hown. "  ( Ci t i ng Wi l s on

v.  Ri c c i a r di ,  778 S. W. 2d 450,  453 ( Te nn.  App.  1989) ) .   He r e ,

howe ve r ,  t he  t r i a l  c our t  di d not  e xe r c i s e  i t s  di s c r e t i on nor

c ons i de r  r e l e va nt  f a c t or s  i n  de t e r mi ni ng whe t he r  t o  gr a nt  or  de ny

t he  mot i on.   The  t r i a l  c our t ' s  de c i s i on wa s  ba s e d on t he  mi s t a ke n

be l i e f  t ha t  t he  c our t  c oul d not  e nt e r t a i n  a  mot i on t o  a me nd whi l e

a  mot i on f or  s umma r y j udgme nt  wa s  pe ndi ng.   Some  of  t he  r e l e va nt

f a c t or s  t o  c ons i de r  a r e  undue  de l a y i n  f i l i ng;  l a c k of  not i c e  t o

t he  oppos i ng pa r t y;  ba d f a i t h  by t he  movi ng pa r t y;  r e pe a t e d f a i l ur e

t o c ur e  de f i c i e nc i e s  by pr e vi ous  a me ndme nt s ;  undue  pr e j udi c e  t o  t he
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oppos i ng pa r t y;  a nd f ut i l i t y  of  t he  a me ndme nt .   We l c h,  s upr a ,  a nd

Me r r i ma n v.  Smi t h,  599 S. W. 2d 548 ( Te nn.  App.  1979) .

We  ma ke  no de t e r mi na t i on c onc e r ni ng t he  me r i t s  of  e i t he r  t he

mot i on t o  a me nd or  t he  mot i on f or  s umma r y j udgme nt  e xc e pt  t o  va c a t e

t he  pr e s e nt  or de r .   We  be l i e ve  t ha t  t he  t r i a l  j udge  s houl d c ons i de r

t he  mot i on t o  a me nd,  a nd i f ,  i n  t he  c our t ' s  de t e r mi na t i on t he

mot i on i s  not  we l l  t a ke n,  a  r e a s one d e xpl a na t i on f or  t he  de ni a l

s houl d be  gi ve n i n  a c c or da nc e  wi t h He nde r s on.   Af t e r  a c t i on on t he

mot i on t o  a me nd,  t he  t r i a l  c our t  ma y t he n c ons i de r  t he  mot i on f or

s umma r y j udgme nt .

I n l i ght  of  our  r e s ol ut i on of  a ppe l l a nt ' s  f i r s t  i s s ue ,  t he

s e c ond i s s ue  i s  pr e t e r mi t t e d.  We  va c a t e  t he  t r i a l  c our t ' s  or de r

gr a nt i ng s umma r y j udgme nt  i n  f a vor  of  t he  de f e nda nt s .   Cos t s  of

t hi s  a ppe a l  a r e  a s s e s s e d t o t he  a ppe l l e e s  a nd t hi s  c a s e  i s  r e ma nde d

t o t he  t r i a l  c our t  f or  f ur t he r  pr oc e e di ngs  c ons i s t e nt  wi t h t hi s

opi ni on.

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

SAMUEL D.  LOWERY,  J R. ,           ) BRADLEY CI RCUI T     
                                ) C. A.  NO.  03A01- 9605- CV- 00177
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  EARLE G.  MURPHY
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
ARLENE FAI RES,  i ndi vi dua l l y  a nd )
a s  a  r e pr e s e nt a t i ve  of  a n       )
a s s oc i a t i on of  pe r s ons           )
pur por t e dl y a c t i ng unde r  t he     )
na me  of  Pe t s  a r e  Lova bl e         )   REVERSED AND REMANDED
Soc i e t y,  a / k/ a  PALS,  DON BI RD,   )
i ndi vi dua l l y  a nd a s  De put y      )
She r i f f  of  Br a dl e y Count y       )
                                )
          De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Ci r c ui t  Cour t  of  Br a dl e y Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  va c a t e  t he  t r i a l  c our t ' s  or de r  gr a nt i ng s umma r y j udgme nt  i n

f a vor  of  t he  de f e nda nt s .   Cos t s  of  t hi s  a ppe a l  a r e  a s s e s s e d t o  t he
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a ppe l l e e s  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  f ur t he r

pr oc e e di ngs  c ons i s t e nt  wi t h t hi s  opi ni on.

                                PER CURI AM


