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SAMUEL L. LEWS, JUDGE
OprPi NI ON

This is an appeal by respondent/appellant, Lisa Marie (Kish)
Sallaj, from a decision of the probate court which, in part,
awar ded custody of Ms. Sallaj's daughter, Heather Marie Kish, to
petitioner/appellee, Janes Daniel Kish. In addition, Ms. Sallaj's
father and intervening petitioner/appellant, Melvin L. Bess,
appeals the trial court's decision wth respect to his

gr anddaughter.

On 28 July 1989, Ms. Sallaj gave birth to Heat her Marie Kish.
Five nonths later, she nmarried Janes Daniel Kish, the purported
father of Heather. Ms. Sallaj and M. Kish divorced in 1991. The
final decree granted Ms. Sallaj custody, granted M. Kish

visitation, and ordered M. Kish to pay child support.

On 27 February 1993, M. Kish picked up Heat her for his Sunday
visitation. M. Kish refused to return Heather to Ms. Sallaj's
custody later that day. M. Kish clainmed that he kept Heather
because he feared Ms. Sallaj was planning to |eave the country
wi th Heather to avoid a crimnal conviction. Ms. Sallaj caused a

custodi al interference warrant to issue the next day.

On 1 March 1993, M. Kish filed a petition to change custody
all eging a substantial change in circunstances since the parties'
divorce. Specifically, he alleged that Ms. Sallaj was nentally
unstable, that she acted violently, that she feared her current
husband, Sam Sallaj, would harm her or Heather, and that she had
commtted certain crimnal acts. The court entered an ex parte
tenporary restraining order prohibiting Ms. Sal | aj from
interfering with M. Kish's possession of Heather. Thereafter,

Ms. Sallaj filed a petition to hold M. Kish in contenpt for



failure to pay child support and responded to M. Kish's petition.

During the next nine nonths, the court entered nultiple
or ders. In May 1993, the court dismissed the contenpt petition
upon finding M. Kish had paid the child support arrearage. The
court also entered an order which granted tenporary custody to M.
Kish, granted Ms. Sallaj visitation supervised by M. Kish's
parents, and ordered M. Kish to continue paying child support. 1In
Decenber, the court ordered an investigation by a guardian ad
[item The guardian later filed her report on 19 April 1994.
Finally, in February 1994, the court nade t he maternal grandnother,
Li nda Connoway, a party and required her to supervise Ms. Sallaj's

visits with Heather.

On 15 February 1994, Ms. Sallaj filed a second petition for
contenpt alleging that M. Kish failed to pay support and
interfered with her visitation. Two nonths later, the maternal
grandfather, Melvin L. Bess, filed a petition for grandparent
visitation. At sone point, Ms. Sallaj was hospitalized due to her
mental state and M. Kish filed a notion to suspend her visitation.
On 6 May 1994, the court addressed two of these issues. At that
time, the court entered an order which suspended Ms. Sallaj's
visitation due to her hospitalization and granted M. Bess one day

of visitation a nonth.

Nearly one year later, M. Bess filed a notion to intervene
claimng the court had not properly made him a party. He al so
sought to anmend his petition to gain custody of Heather. The court
granted M. Bess' petitionto intervene and his notion to anmend his
petition. As requested by M. Bess, the court al so ordered bl ood
testing to determ ne paternity. Finally, the court reinstated Ms.
Sallaj's visitation with M. Bess' supervision. The guardian ad

litemfiled a notion requesting the court reconsider its order as
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to the blood tests. In support of her notion, the guardian
attached an acknow edgnent of paternity signed by M. Kish and Ms.
Sallaj prior totheir marriage. As aresult, the court vacated its
order requiring a blood test. On 10 Cctober 1995, the case cane on

for trial. The evidence at trial included the follow ng.

Heat her has been in the continuous custody of M. Kish since
he gai ned custody. They are living in the home where the nother,
father, and child lived prior to the divorce. M. Kish enrolled
Heather in Holy Rosary Acadeny where she receives excellent

reports.

M. Kish is enployed and earns approximately five to eight
hundred dollars per week. He owns his own conpany and has the
support and help of his parents in caring for Heather. He is
presently engaged to M chelle Adkison who has a young daughter,

Lei shia. Heather and Leishia are good friends.

Ms. Sallaj has married four times and has remarried, Sam
Sallaj, the man she accused of abusi ng her and Heather. During the
pendency of the petition, Ms. Sallaj enrolled in Nashville State
Technical Institute where she has nmaintained a 3.0 grade point

aver age.

Wen Ms. Sallaj was fourteen, she attenpted to conmmt
sui ci de. In Cctober 1994, she was admitted to intensive care
because of an overdose of prescription drugs. She has been
admtted to health care facilities at least four tinmes since the
di vorce. For the last two years, Ms. Sallaj has been under the
care of a licensed psychiatrist who has prescribed nedication for
her. Ms. Sallaj stopped seeing the psychiatrist just prior to the
di vorce hearing because she felt she had no need to see a

psychi atri st anynore. The psychiatrist has di agnosed her as havi ng
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schizo effective disorder.* In his deposition, the psychiatrist
testified as foll ows:

Q Doct or, in your opinion, is there anything which - -
which you would state would prohibit Lisa Sallaj from
havi ng regul ar, unsupervised visitation with her ol dest
daught er, Heat her?

A If she is not taking her nedication.

Q That woul d be the only thing?

A Ri ght. Wen Lisa takes her nedication, she -- she
does very wel | .

Q Is there anything, in your opinion, that would keep
her from havi ng custody of Heather?

A I am not aware of Lisa's parenting skills; but,
other than that, she is -- | have no -- if someone can
testify that, | -- | have no objection. But she
definitely needs to take her nedication.

Q | f she does not take her nedication, what is |likely
to be the result of her condition?

A Every tinme Lisa stops taking her nedication, she
gets very depressed, she stops -- she loses [a] |ot of
wei ght, and she -- and she becones psychoti c.

Q When she takes her nedication, is there any reason

to fear for Heather's welfare, in any shape, form or

fashion --

A No.
At the time of the hearing, Ms. Sallaj had quit taking the
medi cati on because she felt she did not need it. M. Bess also
testified as to Ms. Sallaj's tenperanent. He stated as foll ows:
"Lisa is a high-strung, high-tenpered lady and | know that, but

she' s been worse since she has | ost Heather. She seens to be doi ng

better lately but I still see the anger in her."

One nonth after the trial, the court entered its final order
in whichit: 1) awarded custody of Heather to M. Kish; 2) granted
visitation to M. Bess; 3) granted visitation to Ms. Sallaj
supervised by M. Bess; 4) ordered M. Kish to pay the guardian's
fees; 5) set aside M. Kish's child support paynents; and 6)
dism ssed M. Bess's petition. Thereafter, both Ms. Sallaj and
M. Bess filed their notices of appeal. Ms. Sallaj presented the
foll ow ng issues:

l. Whet her the court should have granted a change of

cust ody.

1. Wiether the trial court should have relied upon
[the] guardian ad litem s report.

1 . .
psychosis as well as severe depression
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M. Bess asked:
A Did the Court err in denying the tinely notion for
a test to determ ne parentage pursuant to T.C. A 8§
24-7-1127
B. Shoul d custody have been awarded to the materna
gr andf at her whose hone environnment was found to be
head and shoul ders above the other two choices?
Finally, M. Kish presented the follow ng issue:
V. Whet her the trial court should have adjudged court
costs, guardian ad litem fees, and the Father's
attorneys fees agai nst the nother and grandfather.

W first discuss Ms. Sallaj’s issues together.

Courts of Tennessee are authorized by statute to determ ne
child custody. Tenn. Code Ann. 8§ 36-6-101(a)(1)(1996). Tennessee
Code Annotated section 36-6-106 directs courts to take into
consi deration certain factors when determ ni ng custody. One of the
nost inportant factors to consider is the best interest of the
child. Bah v. Bah, 668 S.W2d 663, 665 (Tenn. App. 1983). After
reviewing the record and considering the factors set forth in
Tennessee Code Annotated section 36-6-106, we are of the opinion
that the trial court correctly awarded custody of Heather to her
f at her. The record is clear that there has been a substantial
change in circunstances since the divorce and that it is in

Heat her's best interest for M. Kish to have custody.

Ms. Sallaj argued that the court changed the custody of
Heat her ex parte. The record, however, reveals that the court
afforded Ms. Sallaj a hearing or the opportunity for a hearing.
She al so argued there were no changed circunstances which would
justify the court in nodifying the custody decree. W are of the
opinion that the circunstances regarding Ms. Sallaj’s past and
present rel ationship with her present husband and her nental health
probl ens, all of which occurred after the divorce and prior to the
previ ous custody determ nation, were sufficient to support the

court's determ nation



Ms. Sallaj also argued that the court erred when it relied
on the guardian ad litems report. The court appointed the
guardian ad litem and directed her to conplete an investigation
regarding the custody of Heather. During the investigation, the
guardian ad litem interviewed and took statenents from several
persons including Ms. Sallaj. After analyzing the statenents, the
guar di an expressed her concerns, opinions, and reconmnmendations in
a report which she filed with the court. During the hearing, the
guardian ad | itemstated that her opini ons and recommendati ons were
the same as in her filed report. She participated fully in the
pre-trial process, took part in discovery, and questioned w tness
along with counsel representing the parties. Even if the tria
court was in error for allowing the guardian ad litems report, we
are of the opinion that it was harnless error. The record
contai ned evidence independent of the guardian’s report which
supported the court's decision to change the custody of the child

fromMs. Sallaj to M. Kish. Tenn. R App. P. 36(b)(\West 1996).

We next di scuss the grandfather’s issue of whether the court
erred in "denying the timely notion for a test to determne

parentage pursuant to T.C. A § 24-7-112."

Tennessee Code Annotated section 24-7-112 sets forth the
procedures used when requesting and conducting tests to determ ne
parentage. This section provides:

(1) In the trial of any civil or crimna
proceeding in which the question of parentage
arises, the court before whom the nmatter may be
brought, upon the notion of either party at the
initial appearance, shall order that all necessary
parties submt to any tests and conparisons which
have been devel oped and adapted for the purposes of
establ i shing or disproving parentage.

(2) During any civil proceeding in which the
gquestion of parentage arises, upon the notion of
either party or on the court’s own notion, the
court shall, at such tinme as it deens equitable,
order all necessary parties to subnmt to any tests
and conparisons which have been devel oped and



adapted for purposes of establishing or disproving
par ent age.

Tenn. Code Ann. 8§ 24-7-112(a)(Supp. 1996). We are of the opinion
that the grandfather is not a party as contenplated by Tennessee
Code Annotated section 24-7-112. It is the opinion of this court
that the term"party" as used in this section refers to the parents
of the child including any putative or legal fathers and the
bi ol ogi cal nmother of the child. See Queen v. Jolley, 410 S W2d
416, 418 (Tenn. 1966). Moreover, subsection (a)(1l) requires the
party to file the notion at the initial appearance. M. Bess did
not do so; instead, he raised the issue approximately one year

| ater.

Moreover, it is the opinion of this court that the probate
court lacks jurisdiction to nake a paternity determ nation or to
legitimate or declare a child illegitimate wunder these
Ci rcunst ances. The juvenile court has original and exclusive
jurisdiction to hear paternity cases. Tenn. Code Ann. § 36-2-
103(c) (1996). "The circuit, juvenile and probate courts have
concurrent jurisdictionto legitimte children upon application by
the natural father of the children.” 1d. 8 36-2-201. |In addition,
"[a]ll illegitimate <children whose parents have heretofore
intermarried or who shall hereafter intermarry shall thereby becone
legitimzed and shall becone legitimte for all purposes and
entitled to all the rights and privileges of legitimate children,

wi t hout the necessity of any proceedi ngs under this part

ld. § 36-2-207.

The marriage of Ms. Sallaj and M. Kish after the birth of
Heat her acted to legitimate her. Al so, there is an acknow edgnent
of paternity in which both parents acknow edged that M. Kish was
Heat her's father. Wile the paternity statute states that a

petition to establish paternity can be filed by any person it al so



confers jurisdiction exclusively in the juvenile court and not the
probate court which heard this matter. Tenn. Code Ann. 8§ 36-2-
103(a) (1) &(c)(1996). Mor eover, Tennessee Code Annotated section
36-2-201 only grants the probate court jurisdiction to legitimte
a child when the natural father files an application. 1d. 8§ 36-2-
201. We are of the opinion that the probate court did not have
jurisdiction to determne the paternity of Heather as the

grandf at her attenpted to have it do. This issue is without nerit.

We next di scuss the grandfather’'s i ssue of whether the trial
court should have granted hi mcustody. The grandfather contended
that the court shoul d have awarded custody to himinstead of to M.
Kish for the follow ng reasons: 1) M. Kish commtted perjury when
testifying as to who was living with hi mand Heat her at the tinme of
trial; 2) M. Kish's fiancee and her daughter were staying at M.
Kish's home; and 3) M. Kish and his fiancee had slept in the sane

bed on occasi ons.

In his brief, M. Kish responded to M. Bess's allegations.
He expl ai ned that when he was asked who resided wth himhe stated
hi s daughter. When |ater asked who are you "living with, is
anybody living at that house with you," he replied that two people
were staying with him M chell e Adki sson and her daughter, Leishi a.
Both M. Kish and Ms. Adki son admtted that they slept in the sane
room but denied that they had sex while the children were in the
house. There was testinony fromboth M. Kish and Ms. Adki son t hat
they planned to get married soon after the hearing. There was no
evidence in the record that the living arrangenent had adversely

affected Heather. W find no nerit to M. Bess's argunent.

We | ast discuss the i ssue of whether the trial court should
have adj udged court costs, guardian ad litemfees, and M. Kish's

attorney’s fees against Ms. Sallaj and M. Bess. In its fina
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order, the court ordered M. Kish to pay the fees of the guardian
ad litem and ordered M. Kish and Ms. Sallaj to pay the court
costs. The trial court is given wide discretion in awarding
attorney’s fees and costs. Thus, this court will not interfere in
the exercise of that discretion absent a clear showi ng of an abuse
of discretion. See Salisbury v. Salisbury, 657 S.W2d 761, 770
(Tenn. App. 1983). Qur review of this record fails to disclose any
abuse of discretion on the part of the court in assessing the costs

to M. Kish.

The guardi an ad litemhas al so requested that she be awarded
attorney's fees for representation of the mnor on appeal. W are
of the opinion that there is nerit to her request and that she has
provi ded a valuable service to the mnor. Therefore, on renand,
the trial court shall determ ne a reasonable fee for the guardi an
ad litenis services on appeal and the party responsi bl e for paynent

of those fees.

The judgnent of the trial court is affirmed, and the cause
is remanded to the trial court for any further necessary
proceedi ngs. Costs on appeal are assessed to respondent/appel | ant,
Lisa Marie (Kish) Sallaj, and intervening petitioner/appellant,

Melvin R Bess, Sr.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TODD, PRESI DI NG JUDGE
M DDLE SECTI ON

BEN H CANTRELL, JUDGE
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