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Franks. J.

These cases are conbi ned on appeal because of the
relationship of the parties, and the issues presented.

Appel | ant Justice was the Plaintiff in a contract
di spute between himand the owners of K B. Staves (Appellees
Benny Green, Kenneth Jarocki, and Kelly Jarocki). Appellee
Joseph Coker represented the owners of K B. Staves in that
l'itigation.

Appel | ant sued the owners on a contract theory and
sued Coker alleging that he had attenpted to deny Justice due
process, acted with conduct unbecom ng an officer of the
Court, and attenpted judicial blackmail to prevent appell ant
frompursuing a legal right.

The Trial Judge deternined the clainms were nade for
i mproper purposes, were not warranted by |law, were frivol ous
and without nerit. He awarded nonetary sanctions, based

| argely on appellant’s own statenents®.

! These statements, included in the Court’s orders [Green, T.R

184-193; Coker T.R. 135-243], included the following

7 am filing a |l awsuit today against your attorney. Now he will begin
to pay for his mistakes rather than benefit from then?.

Af | [drop dead], I've instructed my wife to do one thing: to take the
i nsurance noney and go out and hire as many attorneys as it takes to
make sure that M. Coker pays the price for what he has done to me.?

21 am not going to go out and hire high-priced attorneys to fight a case
which | know | have a chance of losing.?

?l have anot her legitimte lawsuit that I'min. | don't need this kind
of aggravation, but I will not make it go away.?
Mhether | win or lose . . . it’s going to cost you money, not just

Benny Green, that’'s the reason |I'mdoing it.?

?No matter what happens, what M. Green conmes back with, no matter if
this case gets dism ssed or not, I'Il come back with another one. 11
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First, appellant argues that he should not have to
pay sanctions, because he was ?followi ng the advice? of the
General Sessions Court. He notes that when the Ceneral
Sessions Referee was dismssing his clains, the Referee stated
?l’mgoing to recomend to you is, you can now i nmedi ately
appeal this up to Grcuit Court and have it joined with this
docket nunber.? Appellant argues that he shoul d not be
penal i zed for follow ng the advice of the court and pursuing
this suit.

A Referee’s attenpts to assist a pro se litigant
wi th procedure do not prevent other courts from awardi ng
sanctions. See generally Bl edsoe County v. MReynolds, 703
S.W2d 123 (Tenn. 1985); also see Elizabethon Housi ng and
Devel opnent Agency, Inc. V. Price, 844 S.W2d 614 (Tenn. App.
1992). Appellant’s positive interpretation of the Referee's
di sm ssal of his case was at his own peril.

As to the Green case, appellant argues that no
sanctions shoul d have been assessed agai nst hi m because his
suit clainmed breach of oral contract, a ?valid, recognized
| egal theory.? However, the role of Rule 11 is not to
determ ne whether a particular valid legal theory is advanced,
but is rather to discourage the filing of suits for ?any
i mproper purpose, such as to harass or to cause unnecessary
del ay or needl ess increase in the costs of litigation . . . .?
Tennessee Rules of Cvil Procedure, 11.02(1).

W review the assessnment of sanctions by exam ni ng

whet her the Trial Court abused his discretion. Krug v. Krug,

conme back with another one. | will keep M. Green and M. Coker in
court for the rest of my natural life.?
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838 S.W2d 197 (Tenn. App. 1992). A review of the record shows
that this suit was the third in a series of suits, and was, by
Appel | ant’ s own repeated adm ssions, directed at harassing
Appel l ees. The Trial Court did not abuse his discretion in
awar di ng sancti ons.

As to Coker, appellant argues that federal criteria,
pronul gated by courts interpreting Federal Rules of Civil
Procedure, 11, should govern the assessnment of sanctions in
Tennessee. He cites particularly a Fifth Grcuit case hol ding
that factors to be considered include: what conduct is being
puni shed or is sought to be deterred, what expenses or costs
were caused by the violation of the rule, were the costs
reasonable and mtigated, was the sanction the |east severe
sanction adequate or was it overly harsh? Topalian v. Ehrman,
3 F.3d 931, 937 (5th Cr., 1993).

The | anguage used in the federal and state versions
of Rule 11 is identical and Tennessee courts have | ooked to
the federal courts’ interpretations for guidance. Andrews v.
Bi ble, 812 S.W2d 284 (Tenn. 1991); but see Con-Tech, Inc. v.
Sparks, 798 S.W2d 250 (Tenn. App. 1990). However, it is not
necessary that we formally adopt the factors or criteria cited
by Appellant. The factors nentioned in Topalian cone within
the | anguage of the rule itself.?

A review of this record shows that appellant filed a
non-neritorious suit so that Coker would ?begin to pay? and

that he intended to keep Coker in court ?for the rest of ny

2 Nami ng the conduct that is the basis of the sanctions is required by

11.03(3). Maki ng the determ nation of expenses caused by the violation
of the rule and assuring that the costs be reasonable and appropriate is
required by 11.03(2).



natural life.? The Trial Court did not abuse his discretion
I n assessi ng sanctions agai nst appel |l ant.

Appel | ees seek an award for costs and attorney’s
fees on the basis that the appeal is frivolous. A frivolous
appeal is one devoid of nerit, or one where there is little
prospect that an appeal can ever succeed. Industria
Devel opnment Board of City of Tullahoma v. Hancock, 901 S. W 2d
382 (Tenn. 1995). A factual or legal dispute will preclude an
award of damamges for a frivolous appeal. Anderson v. Dean
Truck Line, Inc., 682 S.W2d 900, 902 (Tenn. 1984).
Appel I ant’ s argunent agai nst Green and others, that he could
not be sued for alleging a recognized cause of action, had no
basis in | aw and we conclude the appeal to be frivol ous,
pursuant to T.C.A. 8§ 27-1-122. Appellant’s appeal as to
Coker, that nore stringent federal standards m ght apply to
Rul e 11, had sone support for its reasoning and this appeal is
found not to be frivol ous.

The judgnents of the Trial Court are affirmed, and
t he causes remanded with costs of the appeal assessed to
appellant, and the Trial Court is directed to assess damages
in accordance with T.C. A 8 27-1-122 in the Geen, et al.

case.
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CONCUR:



Don T. McMirray, J.

Charl es D. Susano, Jr., J.



