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OP1 NI ON

Fr anks. J.

In this action for damages for personal injuries to
t he deceased, the conplaint alleged the deceased "was pl aced
in aroomwhile in defendant hospital, and on April 18, 1991,

she was found lying on the floor with injuries about her head



and face.? It was further alleged that 72t was not |earned
until well after her death, in conversation with the
physi cians of the plaintiff decedent, that the decedent nore
| i kel y woul d have survived for many years had she not fallen
L?

The conplaint was filed on April 23, 1992, and the
Trial Court, responding to defendant’s notion for summary
judgnment, held that the statute of limtations had expired
prior to the filing of this action. Plaintiff has appeal ed.

The record relied upon by the Trial Judge included
t he di scovery deposition of plaintiff, the husband of the
decedent. He recounted what he observed on the night of Apri
18, 1991. He testified that as he was proceedi ng down the
hall toward decedent’s room he heard a scream and recognized
it to be his wife's voice. He ran to the roomand found her
lying on the floor with food all over the floor, blood on the
floor, and the deceased in a state of panic. He related that
she was stretched out and noving her arnms and scream ng, and
he observed her nose bleeding froma cut on her nose and the
?back of her head was bleeding at the stitches.? The deceased
had had head surgery to renove a tunor, and had been
di scharged from anot her hospital on April 13, follow ng the
surgery, but was brought to defendant hospital and admtted
t hrough the energency room due to conplications from her
di abetes. Plaintiff testified that a few hours |ater he
removed his wife fromthe hospital because the doctor had not
arrived to adm nister to her, and he took her to a hospital in
Knoxville for treatnent and observation.

It is plaintiff’s position that he did not know
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until he talked to the treating physician in Knoxville who
repaired the shunt at the situs of her brain surgery, on or
about April 24, 1992, that the fall had precipitated a
di sl odgenent of the shunt, and created additional problens for
deceased.
Plaintiff insists that summary judgnment was
i nappropri ate because ?the statute of limtations that should
have applied was not 829-26-116(a)(1), but rather,
8§29- 26-116(a)(2), which sinply states ‘. . . in the event the
alleged injury is not discovered within the said one year
period, the period of Iimtation shall be one year fromthe
date of such discovery.’”? W cannot agree that the discovery
statute is applicable to the undi sputed facts of this case.
Both parties cite and rely on Roe v. Jefferson, 875
S.W2d 653 (Tenn. 1994) for different reasons. However, we
agree that Roe controls the case before us. The Roe Court
said that in a nedical nmal practice action the statute of
l[imtations is tolled until the plaintiff discovered or
reasonably shoul d have di scovered that a breach of duty by
def endant occurred which produced injuries, citing Foster v.
Harris, 633 S.W2d 304 (Tenn. 1980). The Court also cited
Hof f man v. Hospital Affiliates, 652 S.W2d 341 (Tenn. 1983),
whi ch held that the discovery statute only applies in cases
where the plaintiff does not discover and reasonably coul d not
be expected to discover that she has a cause of action. |Id.
at 656-7. The Court el aborated:
It is not required that the plaintiff actually know
that the injury constitute a breach of the
appropriate |l egal standard in order to discover that
he has a right of action? the plaintiff is deened

to have discovered the right of action if he is
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aware of facts sufficient to put a reasonabl e person

on notice that he has suffered an injury as a result

of wrongful conduct.
ld. at 657.

In this case, plaintiff observed the deceased had
fallen fromthe bed, was bl eeding from her nose and the
surgical site, and was in a highly agitated state. His
concern was such that he renoved her to another hospital for
treatment the next norning. These undisputed facts are
sufficient to put a reasonabl e person on notice that the
deceased had suffered an injury from all eged wongful conduct
of defendant. Accordingly, the statute of limtations ran
fromthe date of injury, and the Trial Court reached the
correct result. W affirmthe sumary judgnent granted to
def endant .

The cause is remanded with the cost of the appeal

assessed to Appellant.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.






