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OPINION

AFFI RMED AND REMANDED Susano, J.



Over a period of 39-1/2 nonths, the plaintiffs, Carolyn

J. Hunt and her husband, Frank Hunt, filed three separate

conplaints in the trial court against the defendant Mark J. Shaw.

The conplaints were identical in substance; each sought damages

ari sing out of personal injuries! sustained in an autonobile

acci dent on Decenber 22, 1990. The trial court granted the

defendant’s notion to disnmss. The plaintiffs appealed. The

basi c i ssue before us is whether the third conplaint was tinely

filed. The plaintiffs also seemto argue that their second

| awsuit was properly served and, furthernore, was

di sm ssed.

never formally

The plaintiffs’ third | awsuit contains the foll ow ng

paragraph as a “preanble” to the conplaint:

The Plaintiff’'s first suit was filed tinely
on Decenber 23, 1991. The case was assi gned
to Division Il of the Ham|lton County Circuit

Court, Honorabl e Sanuel Payne presiding.

Judge Payne signed and entered an O der

of

Vol untary Nonsuit on April 6, 1993. The case
was tinely refiled on April 6, 1994, and was
assigned to Division 4 of the Ham |ton County

Circuit Court, Honorable WIIiam Brown
presiding. No service of process could

be

made, as the Defendant was not at the address

at which he was first served. This suit

is

being filed exactly one year later in hopes

[sic] of serving the Defendant.

YThe third conplaint is vague as to whether both or only one of the

plaintiffs sustained personal injuries in the accident. It
consortium” but it is not clear which of the plaintiffs is
claim What is clear fromthe third conmplaint is that both
their vehicle when it was struck by a vehicle driven by the
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all eges a “loss of
asserting this
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The defendant filed a notion to dism ss asserting that the third
| awsuit was tine-barred. 1In his notion, he correctly pointed out
that the plaintiffs’ second |lawsuit, filed pursuant to the
Tennessee savings statute, T.C. A § 28-1-105,2 had been di sm ssed
effective March 18, 1995. He relied on matters outside the

pl eadi ngs. Pursuant to the provisions of Rule 12.02, Tenn. R
Cv. P., we nust treat the notion to dism ss “as one for summary
judgnent and di spose[] of [it] as provided in Rule 56.” The
defendant is entitled to summary judgnent “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law.” Rule 56.03, Tenn.

R Gv. P

T C.A § 28-1-105 provi des as follows:

If the action is commenced within the time limted by
a rule or statute of limtation, but the judgment or
decree is rendered against the plaintiff upon any
ground not concluding the plaintiff’s right of action
or where the judgment or decree is rendered in favor
of the plaintiff, and is arrested, or reversed on
appeal, the plaintiff, or the plaintiff’s
representatives and privies, as the case may be, may,
fromtime to time, commence a new action within one
(1) year after the reversal or arrest.
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The plaintiffs’ first lawsuit was tinely filed on
Decenber 23, 1991.° It was served on the defendant. The first
| awsuit was term nated on April 6, 1993, by the entry of an order

of voluntary nonsuit.

On April 6, 1994, the plaintiffs filed their second
| awsuit. They concede it was filed pursuant to the Tennessee
savings statute. It appears fromthe record before us that the
second | awsuit was dism ssed effective March 18, 1995. On Apri
6, 1995, the third lawsuit was filed. As can be seen, the third
| awsuit was filed a year to the day after the filing of the

second | awsuit.

We find and hold that the third awsuit was not tinely
filed. It was outside the one-year period of limtations
applicable to personal injury actions. See T.C A § 28-3-104.
Furthernore, since it was filed nore than one year after the
order of voluntary nonsuit was entered on April 6, 1993, the
plaintiffs cannot rely on the savings statute to validate their

third conplaint. As we said in Payne v. Matthews, 633 S.W2d 494

(Tenn. App. 1982),

[I]t has | ong been held that after the taking
of any nonsuit to the original action, any

%The one-year anniversary of the accident, Decenmber 22, 1991, was a
Sunday.



additional suits would have to be filed
wi thin one year of the first nonsuit to be
within the purview of T.C A Sec. 28-1-105.

Id. at 495-96.

The plaintiffs insist that their third | awsuit was
timely filed and point to Rule 3, Tenn. R Cv. P., as it

exi sted* on the date that |lawsuit was fil ed:

Al'l civil actions are comrenced by filing a
conpl aint and summons with the clerk of the
court. An action is comrenced within the
meani ng of any statute of limtations upon
such filing of a conplaint and summons,

whet her process be issued or not issued and
whet her process be returned served or
unserved. If process renmai ns uni ssued for 30
days or if process is not served or is not
returned within 30 days from i ssuance,

regardl ess of the reason, the plaintiff
cannot rely upon the original conmencenent to
toll the running of a statute of limtations
unl ess the plaintiff either:

(1) continues the action by obtaining

i ssuance of new process within 6 nonths from
I ssuance of the previous process or, if no
process issued, within 6 nonths fromthe
filing of the conplaint and sunmons, or

(2) recommences the action within 1 year from
I ssuance of the original process or, if no

process issued, within 1 year fromthe filing
of the original conplaint and sunmons.

Rule 3, Tenn. R Civ. P. (Enphasis added). The plaintiffs argue
that under Rule 3 they could keep their second | awsuit “alive” by
rei ssuing process every six nmonths, which they admttedly did not

do; or by filing a new | awsuit within one year of the issuance of

“Rul e 3 was anended effective July 1, 1995. Anmong ot her changes, the
amendment elim nated the reconmencenment provision.
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process in the second lawsuit. Since the third |lawsuit was filed
wi thin one year of the filing of the second | awsuit, they argue

that its filing was tinely under Rule 3. W disagree.

The former recomrencenent provision of Rule 3 was
applicable to those situations where a plaintiff asserted that
the filing of the new lawsuit was for the purpose of enabling him
or her to claimthat the next preceding lawsuit “toll[ed] the
running of a statute of Iimtations.” See Rule 3, Tenn. R G v.
P. Under the Payne case, the plaintiffs in the instant action
|l ost the ability to “breathe” tineliness into the second | awsuit
when it was dism ssed. The first lawsuit had used up the
plaintiffs’ rights under the applicable statute of limtations,
and the dism ssal of the second |awsuit deprived the plaintiffs
of ever again relying upon the savings statute. Once the second
| awsuit was di sm ssed, there was nothing left for which the
statute of Iimtations could be tolled. Rule 3 does not change

this result.

Followed to its logical conclusion, the plaintiffs’
interpretation of Rule 3 could result in a series of |awsuits,
each of which is relied upon under the rule to validate the next
preceding suit. This result is so inconsistent with the well -
establ i shed concept of only one filing under the savings statute
as to render the plaintiffs’ interpretation nonsensical. “W are
required to construe terns [in statutes] reasonably and not in a

fashion which will lead to an absurd result.” MCellan v. Board
of Regents of State, 921 S.W2d 684, 689 (Tenn. 1996). Rules

such as the Tennessee Rules of Civil Procedure “are ‘| aws’ of



this state.” Tennessee Dept. of Human Services v. Vaughn, 595

S.W2d 62, 63 (Tenn. 1980).

Alternatively, the plaintiffs seemto argue that the
second | awsuit was never dism ssed. They claimthat a mnute
entry, duly certified in the record by the trial court clerk, is
not effective because, they argue, there is no order entered
pursuant to Rule 58, Tenn. R Cv. P. That mnute entry, which
specifically refers to the plaintiffs’ second |lawsuit, as well as

ot her suits, provides as foll ows:

On the call of the appearance docket, the
attorneys are allowed thirty (30) days [from
February 15, 1995] to take action in the
above styled cases, or the cause shall stand
di sm ssed, without prejudice,® with the costs
taxed against the plaintiffs and sureties,
for which execution may issue, if necessary.

We disagree with the plaintiffs’ assertion.

A court speaks through its mnutes. In re Adoption of
Gllis, 543 S.W2d 846, 847 (Tenn. 1976); Jackson v. Handell, 327
S.W2d 55, 57 (Tenn. App. 1959). W have before us the
certificate of the clerk of the trial court that this mnute
entry appears in Book 194, page 7 of the mnutes of the trial

court. The mnute entry contains the clerk’s certificate that a

While the dism ssal was expressed to be without prejudice, this does
not alter the finality of the dismssal in this case as far as the right to
refile is concerned. Cf. Payne v. Matthews, 633 S.W 2d 494, 496 (Tenn. App.
1982) .



copy was nmailed to the plaintiffs on February 15, 1995. The
plaintiffs concede that they did nothing in the second | awsuit
after that date. By the terns of the order, the second | awsuit

cane to an end on March 18, 1995.

The plaintiffs also seemto argue that their second
| awsuit shoul d not have been dism ssed by the trial court
because, according to them process in that suit was properly
served on the Tennessee Secretary of State. They rely upon the

holding in Carr v. Borchers, 815 S.W2d 528 (Tenn. App. 1991).

We cannot reach this issue. The record before us does
not contain any docunentation certified by the clerk of the trial
court pertaining to the node of service of process, if any, in
the second | awsuit. See Sherrod v. Wx, 849 S.w2d 780, 783
(Tenn. App. 1992). Counsel for the appellants calls our
attention to an exhibit to his brief. That docunent is of no
help to the plaintiffs on this appeal. Docunents attached to a
brief are not part of the official record on appeal. Based upon
the record properly before us, the defendant is entitled to

sunmary j udgnent.

The appel | ee has asked us to declare that this appea
is frivolous. W decline to do so. The reconmencenent issue
rai sed under Rule 3, Tenn. R Cv. P., was a valid issue that
does not appear to have been previously addressed on facts

simlar to those presented in this case.



The judgnent of the trial court is affirnmed. Costs on
appeal are taxed to the appellants. This case is remanded to the
trial court for the collection of costs assessed bel ow, pursuant

to applicable | awns.

Charles D. Susano, Jr., J.



CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.
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