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OPi1 NI ON

Plaintiff, Ada E. Conner, appeals the chancellor's judgnent
affirmng the decision of the Tennessee Departnent of Human
Services (“DHS’) which denied plaintiff Medicaid benefits for July

1991 t hrough Decenber 1992.

Medi cal History

In August 1991, doctors admtted plaintiff to Baptist
Hospital for treatnment of ventricular tachycardia. Two days after
her adm ssion, she underwent a treadm || test w thout angina. Upon
her di scharge, doctors noted that "she remained pain free wthout

shortness of breath, |ight headedness, or any other synptons."

She was transferred to Vanderbilt Medical Center on 2
Sept enber 1991. On 25 Septenber 1992, Dr. Janes Stewart perforned

a surgical procedure to place an automatic internal cardioverter

defibrillator, also known as a pacermaker or "PCD," in appellant's
chest. The operation was a success and Dr. Stewart discharged
plaintiff on 3 Cctober 1991. In a report witten on 24 Cctober

1991, Dr. Deborah S. Echt and Dr. S. Scott Wggins of the
Vanderbilt Medical Center Cardiac Arrhythma Section stated as
fol | ows:

Since discharge from the hospital, she has done
quite well and has had nornmal post-operative
conval escence. However, she has had nultiple
epi sodes of palpitations and tachyarrhythm as.
Sonme of these episodes have been asynptonatic,
while others have been associated with mld
transi ent shortness of breath and Iight headedness.
She has had no chest pain or syncope with these
epi sodes.

. She had no ventricular fibrillation since
di scharge fromthe hospital. This would indicate
that her PCD device is working extrenely well.
However, it is unfortunate that she is having such
frequent tachyarrhythm a events .



In the neantine, we have advised her not to drive
and to continue on her current nedications.

In Novenber 1991, plaintiff returned to Vanderbilt for
i npatient therapy. After four days, doctors discharged plaintiff
w thout any restrictions. They characterized her condition as
good. On 2 April 1992, plaintiff's primary physician, Dr. Echt,
wote a clinic note that appellant was "quite stable froma cardi ac
standpoint." She also noted that plaintiff "denies any angina
congestive heart failure, or synpt ons of arrhythm as. "
Nevertheless, Dr. Echt wote in a 22 April 1992 letter to
plaintiff's counsel that plaintiff was "permanently di sabl ed,” that
plaintiff's “synptons exceed her structural heart disease,” and
that any mld side effects from her nedication "should not be
physically Iimting." Dr. Echt relied on angina as the basis for
her finding. Plaintiff wvisited Dr. Echt in August 1992,
Thereafter, Dr. Echt stated that from "an arrhythm a standpoint
[plaintiff] is quite stable.” She expressed a simlar opinion in

Decenber 1992.

In March 1993, Dr. John T. Lee indicated that "[o]ver the
| ast year, [plaintiff] has been doing well." Plaintiff's condition
became worse in March 1993, after she failed to take her Fusix and

potassium She was hospitalized on 8 March 1993.

1. Procedural History

On 17 Cctober 1991, plaintiff filed an application for
medi cal |l y needy Medicaid health insurance benefits. She clained
that she was disabl ed because of a heart problem and high bl ood
pressure. The nmedical evaluation wunit denied plaintiff’s
application on 20 January 1992 because she did not neet the

di sability requirenents. Thereafter, a DHS hearing officer



conducted a fair hearing. On 6 May 1992, the hearing officer
remanded t he case to the nedical evaluation unit for reeval uation.
Once again, the nedical evaluation unit denied the claimfinding
that plaintiff was capabl e of sedentary work. On 26 June 1992, the
hearing officer entered an initial order which affirmed the unit’s
deci sion and which found that plaintiff had the capacity to engage
ina full range of sedentary work. Thereafter, plaintiff appeal ed

and the hearing officer entered a final order denying the appeal.

On 3 August 1992, plaintiff filed a conplaint in the
Chancery Court for Davidson County. She clainmed that DHS used
i nproper standards in evaluating her claim On 29 QOctober 1993,
the court entered an agreed order renmanding the case to DHS for
reeval uati on. After reviewng the case, a different hearing
officer entered a Supplenental Initial Oder denying plaintiff
Medi caid based on the finding that plaintiff was capable of
perform ng sedentary work prior to January 1993. On 7 August 1995,
the court entered a final order affirmng DHS s decision and
di sm ssing the conplaint. Thereafter, plaintiff filed a notion to
alter or anend the judgnent which the court denied on 1 Novenber

1995. Plaintiff filed her notice of appeal on 29 Novenber 1995.

In the neantinme, plaintiff filed a second application for
Medi caid on 14 April 1993. The basis of the application was the
wor seni ng of her heart condition. Plaintiff sought Medicaid
benefits retroactive to January 1993. On 11 May 1993, the nedi cal

eval uation unit approved her application.

I1l. Issue and Anal ysis

The sol e i ssue presented i s whether there is substantial and
mat eri al evidence in the record to support the Departnent of Human

Services' decision that appellant was not disabled before January
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Medicaid is a health insurance program The federal
government and the State of Tennessee fund the program and DHS
adm nisters it. The program hel ps the needy and disabl ed neet
their nedical costs. 42 U S . C. 8§ 1396 (1988); see also Shupe v.
Rudol ph, No. 01-A-01-9505-CH 00188, 1995 W. 560905, at *6 (Tenn.
App. 22 Septenber 1995). Although a State is not required to
participate in the Medicaid program once it chooses to do so, the
State nust conply with the applicable |aws and regulations for
determning eligibility. See Erie County Ceriatric Cr. v.
Sullivan, 952 F.2d 71, 73 (3rd Gr. 1991). When eval uating
Medi caid clainms, DHS uses the sane criteria as the Social Security
Adm ni stration uses when it considers applications for suppl enent al

security income disability benefits.?

As defined by the Social Security Act:

An individual shall be considered to be disabled .

. . if he is unable to engage in any substanti al

gainful activity by reason of any nedically

determ nabl e physical or nental inpairnment which

can be expected to result in death or which has

| asted or can be expected to |last for a continuous

period of not |less than twelve nonths .
42 U . S.C. 8§ 1382c(a)(3)(A)(1988). The act also provides that the
Soci al Security Adm nistration shall consider a person disabled "if
his physical or nental inpairnment or inpairnents are of such
severity that he is not only unable to do his previous work but
cannot, considering his age, educati on, and work experi ence, engage
in any other kind of substantial gainful work which exists in the
national econony . . . .~ 42 U.S.C. § 1382c(a)(3)(B)(1988).
“‘“ITWork which exists in the national econony' means work which

exists in significant nunbers either in the region where such

i ndividual lives or in several regions of the country." 1d.

42 C.F.R 8§ 435.540(a)(1995). There are two exceptions to this
regul ati on, but neither apply to this case.
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The Soci al Security Adm nistration has devel oped a five step
sequential process to evaluate disability clains. See 20 CF.R 8
416.920(b)-(f)(1995). DHS uses this same process. The first step
in the process is to determ ne whether the claimant is currently
working. |If the clainmant is not working, the hearing officer nust
det ermi ne whet her the asserted i npairnment is severe. An inpairment

is severe if it significantly Iimts [an individual's] physical or

nmental ability to do basic work activities . . . .7 | d.
8416. 920(c). I[f the inpairnment is severe, the hearing officer
conpares the condition to the Ilisting of inpairnents which

descri bes conditions presuned to be significant enough to nmandate
a finding of disability. Watt v. Secretary of Health and Human
Servs., 974 F.2d 680, 683 (6th Cr. 1992); Johnson v. Secretary of
Heal th and Human Servs., 794 F.2d 1106, 1113-14 (6th Cr. 1986).
I f the inpairnment does not neet or equal the listings, the hearing
of ficer then determ nes whether the claimnt can return to past
rel evant work or whether the claimnt can do any other work that
exi sts in the national econony. Preslar v. Secretary of Health and

Human Servs., 14 F.3d 1107, 1110 (6th Cr. 1994).

In the instant case, both hearing officers found that
plaintiff was not working and that she had a severe inpairnent.
They agreed that plaintiff could not return to past rel evant work,
but found that plaintiff could performa full range of sedentary
work. As a result, the hearing officers decided that plaintiff
could engage in work that existed in the national econony.
Therefore, they concluded that plaintiff was not disabled. This

conclusion is the focus of plaintiff's appeal.

Judicial reviewislimted to a determ nati on of whet her the
finding of DHS is "[u]nsupported by evidence which is both

substantial and material inthe light of the entire record.” Tenn.



Code Ann. 8 4-5-322(h)(5)(1991). Substantial and nmaterial evidence

Is "'"such rel evant evidence as a reasonable m nd m ght accept [as

adequate] to support a rational conclusion and such as to furnish

a reasonably sound basis for the action under consideration.
Southern Ry. Co. v. State Bd. of Equalization, 682 S.W2d 196, 199
(Tenn. 1984) (quoting Pace v. Garbage D sposal D st., 54 Tenn. App.
263, 267, 390 S.W2d 461, 463 (1965)). On appeal, we nust
t horoughly reviewthe record and subj ect DHS s concl usi ons to cl ose
scrutiny. Mobilecomm of Tenn., Inc. v. Public Serv. Conmin, 876
S.W2d 101, 104 (Tenn. App. 1993). Previously, we noted that a
court "'should not blindly follow"™ a decision of DHS when
review ng disability determ nations. Shupe, 1995 W 560905, at *7
(quoting WI I banks v. Secretary of Health & Human Servs., 847 F.2d
301, 303 (6th GCr. 1988)). W can not affirm a decision denying
benefits on a silent record. "[T]he absence of evidence on a key
Issue is [not] the equival ent of 'substantial evidence' supporting
the . . . ultimate decision.” R viera v. Sullivan, 771 F. Supp

1339, 1354 (S.D.N. Y. 1991).

In this case, plaintiff argued that the records submtted
to DHS did not contain any evidence, much |ess substantial and
mat eri al evidence, to support the finding that plaintiff was able
to performa full range of sedentary work. W agree. The only
conpetent nedical proof was to the contrary. Therefore, we nust
reverse the decision of DHS denying Medicaid health insurance

benefits for the period prior to January 1993.

After the hearing officer determned that plaintiff could
not return to past relevant work, the evaluation process noved to
the fifth step, the determ nation of whether plaintiff could do
other work that exists in the national econony. Once the

eval uation reaches the fifth step, the claimant has established "a



prima facie case of disability.” Watt, 974 F.2d at 684. That is,
"the burden shifts to the governnent to go forward with proof that
the claimant has the residual capacity for substantial gainful
enpl oynent." Richardson v. Secretary of Health and Human Servs.,

735 F.2d 962, 964 (6th Cr. 1984).

For the purpose of evaluating disability, the regul ations
characterize various types of work by their physical exertion
requirenents. 20 CF.R § 416.967 (1995). Jobs are classified as
sedentary, light, medium heavy or very heavy based primarily on
the lifting involved and the anmount of time an individual has to
sit, stand, or walk during a given day. I d. Regul ati ons
pronul gated by the Social Security Adm nistration define sedentary
wor k, the | east demanding | evel, as involving

lifting no nore than 10 pounds at a tine and

occasionally Ilifting or <carrying articles Iike

docket files, |edgers, and small tools. Although a

sedentary job is defined as one which involves

sitting, a certain anpunt of wal king and standi ng

is often necessary in carrying out job duties.

Jobs are sedentary if walking and standing are

requi red occasionally and other sedentary criteria

are net.

Id. 8 416.967(a). Sedentary work "contenpl ates substantial sitting
as well as sone standing and wal king." \Wages v. Secretary of
Health and Human Servs., 755 F.2d 495, 498 (6th Cr. 1985).

Cenerally, it involves sitting for at |least six hours out of an

ei ght hour work day. | d. Sedentary jobs also involve nmanua
dexterity and the ability to nove quickly. Faison v. Secretary of

Heal th and Human Servs., 679 F.2d 598, 599 (6th Cr. 1982).

After the first admnistrative hearing in 1992, the hearing
officer concluded that plaintiff "retain[ed] the residua
functional capacity to engage in a full range of sedentary work."
Fol l owi ng remand, the second hearing officer found that plaintiff

"retained the residual functional capacity for sedentary work"



prior to March of 1993. Both hearing officers then determ ned t hat
plaintiff was not disabled. W find nothing in this record to
support the finding that plaintiff can do a full range of sedentary

work. Nothing in the nedical evidence supports such a finding.

Here, the nedical proof is lengthy; however, it is not
particularly conplex or difficult to conprehend. There appears to
be no di vergence of nedical opinion regarding plaintiff's ability
to work. There are the fairly volum nous notes concerning
plaintiff's stay at Vanderbilt Hospital in Septenber and Cctober
1991, along with the radi ol ogy reports, echo cardi ographic reports,
and i ntracardi ac el ectrophysi ol ogy studies. There are also |letters
describing plaintiff's progress after her initial release from

Vanderbi |t Hospital.

After treating plaintiff for nonths and reviewing the
various |aboratory and other clinical reports, Dr. Deborah Echt,
the treating physician, was of the opinion that plaintiff was
"permanently disabled."” Dr. Echt provided a nedical assessnent in
whi ch she stated that plaintiff could occasionally lift |less than
ten pounds, frequently could lift nothing, could stand to wal k for
| ess than two hours in an eight hour work day, and could sit for
less than six hours in the sane eight hour work day. Thi s
assessment would not allow plaintiff to performa full range of
sedentary worKk. W find no other nedical assessnents in the

record.

"The nedical opinion of the treating physician is to be
given substantial deference--and, if that opinion is not
contradicted, conplete deference nust be given." wal ker v.
Secretary of Health and Human Servs., 980 F.2d 1066, 1070 (6th Gir.

1992); See Shupe, 1995 W. at 560905, *9. "The reason for such a



rule is clear. The treating physician has had a greater
opportunity to exam ne and observe the patient. Further, as a
result of his duty to cure the patient, the treating physician is
generally nore famliar with the patient's condition than are ot her

physicians.” 1d.

In the i nstant case, Dr. Echt had the opportunity to observe
and treat plaintiff on a regular basis since the first day
plaintiff entered Vanderbilt in Septenber of 1991. The nedi cal
records showthat Dr. Echt saw plaintiff every day during her first
stay at Vanderbilt. Many of the radi ol ogical reports, echo cardi a
reports, and el ectrophysiol ogy studies were prepared at Dr. Echt's
request for Dr. Echt. Dr. Echt continued to see and treat
plaintiff follow ng her discharge from Vanderbilt and was still
treating her when she was readmtted to the hospital in Novenber
1991. Dr. Echt followed plaintiff for fifteen nonths after
plaintiff's second discharge, and she treated plaintiff when

plaintiff returned to Vanderbilt in March of 1993.

Her opinion that plaintiff was di sabl ed and unable to return
to work has remai ned constant. Although the treating physician's
opi ni on does not dictate the ultimate conclusion in this case, it
Is entitled to deference. |If there is a contrary nedi cal opinion
in the record, the hearing officer may conpare the assessnents and
accept the opinion that the evidence supports. In this case,

however, there is no contrary nedical proof.

In their rush to deny plaintiff nmedical benefits, both
hearing officers attenpted to interpret the nedical records. They
lifted statenents out of context in order to discredit Dr. Echt's
opinion. Inthefirst initial order, the hearing officer conmented
that "Dr. Echt's own nedical records/statenment and ot her nedical

records are in conflict with the April 2, 1992 assessnent."” The
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hearing officer did not set forth with any specificity the nature
of the conflict. The second hearing officer, in order to justify
the rejection of Dr. Echt's opinion, stated "there is evidence in
this record that clearly and absolutely contradicts Dr. Echt's
assessnent that [plaintiff] was capabl e of only | ess than sedentary
work as of April 2, 1982." After reaching these concl usions, both
hearing officers acted as nedical experts and found, contrary to
Dr. Echt's opinion, that plaintiff could do a full range of

sedentary wor K.

A hearing officer "is not a doctor and is not qualified to
eval uate nedi cal data or express a nedical opinion." Shupe, 1995
WL at 560905, *9. Hearing officers can not reject nmedi cal opinions
and eval uate nedi cal evidence on their own. Id.

[While a hearing officer has the authority to] nake

credibility findings after observing the plaintiff

and w tnesses, evaluate potentially conflicting

medi cal reports, and ultimately, make findings of

fact and conclusions of |aw based wupon the

evidence[,] [t]he hearing officer does not have the

authority or expertise to make an independent

medi cal judgnment which conflicts with the testinony

of the professional proof.
Shupe, 1995 WL at 560905, *5. Here, the efforts of both hearing
officers, finding that plaintiff could do a full range of sedentary

wor k has no basis on which to stand.

Additionally, the officers did not properly evaluate
plaintiff's owmn testinony. The hearing officers have an obligation
tolistento the plaintiff and to consider her testinony along with
t he evidence presented at the hearing. The claimant "may rely in
part on her own testinony in conbination with objective nedica
evi dence" to establish disability. Cohen v. Secretary of Dep't of
Heal t h and Human Servs., 964 F.2d 524, 529 (6th Cr. 1992). Here,

the hearing officers did not specifically discredit plaintiff's

testinony, but their conclusion conflicted with it. Plaintiff
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testified that she has to sit or |lay down nost of the day and that
she does |little housework. She also stated that her condition had
gotten worse by 1994, but that it was not significantly different
than it had been in Septenber of 1991. Plaintiff's testinony was
consistent with the evaluation of the treating physician. W are
of the opinion that the record, considered as a whole, does not

contradict plaintiff's testinony.

W are of the opinionthat the chancellor erredin affirmng
DHS' s decision. Therefore, it results that the judgnent of the
chancellor is reversed, and the cause is remanded to the chancery
court with directions to enter a judgment granting plaintiff
Medi cai d benefits for July 1991 through Decenber 1992. Costs are

taxed to the defendant/appell ee.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TODD, P.J., MS.

WLLIAM C. KOCH, JR, J.
NOT PARTI Cl PATI NG
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