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OP1 NI ON

Fr anks. J.

Joy Badenhope is the child of Susan Badenhope and
Arthur Blair. Susan Badenhope, a resident of North Carolina,
di ed when the child was | ess than one year old. After her
deat h, Joy began residing with her maternal grandnother,
Mari |l yn Badenhope, in Tennessee. The grandnother was granted
custody by a North Carolina court in an action for custody she
filed sone two nonths after the nother’s death. The father

soon thereafter noved to Tennessee and filed an action in



Tennessee to increase visitation and attai n custody.

The Chancel lor held that there had been an
i nsufficient change of circunstances to nerit a change of
custody and he refused to alter visitation.

The father cites cases showi ng that under recent
court decisions in this jurisdiction, biological parents are
gi ven preference over non-parents in matters of custody, and
argues that Tennessee should not follow the North Carolina
decision as to custody of his daughter.

Tennessee is required to recogni ze and enforce the
custody decree of a sister state. T.C A § 36-6-214'. North
Carolina was the hone state of Joy Badenhope and Arthur Blair.
The North Carolina Court had subject matter and persona
jurisdiction over the parties.

It should be noted that this is not an initial
deci sion determ ning who is granted custody under Tennessee
|l aw. Therefore the question is, has there been a materi al
change of circunmstances sufficient to alter the North Carolina
award of custody? WMatter of Parsons, 914 S.W2d 889, 893
(Tenn. App. 1995). The burden is on the non-custodi al parent
to prove changed circunstances. Misselman v. Acuff, 826
S.W2d 920 (Tenn. App. 1991).

The only ?material change? cited in the body of the

Y'1.cA § 36-6-214 is the Tennessee Uniform Child Custody Jurisdiction

Act . It reads:

Recognition and enforcement of foreign decreed. - The Courts of this
state shall recognize and enforce an initial or modification decree of a
Court of another state which had assumed jurisdiction under statutory
provi sions substantially in accordance with this part or which was made
under factual circumstances meeting the jurisdictional standards of the
part, so long as this decree has not been nodified in accordance with
jurisdictional standards substantially simlar to those of this part.
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father’s brief is that ?Arthur Blair and Joy have built a
rel ati onship of |love and trust?.

We review the Trial Court’s decision de novo upon
the record with a presunption of correctness. T.R A P. Rule
13(d). The Trial Court was not persuaded that there had been
a change of circunstance sufficiient to alter custody.

?Changed circunstances? i ncl udes any material change
of circunmstances affecting the welfare of the child, including
new factors or changed conditions which could not be
antici pated by the custody order. Dalton v. Dalton, 858
S.W2d 324 (Tenn. App. 1993). W conclude fromour review of
the record that the evidence does not preponderate against the
Trial Court’s finding of no material change. The evidence
that the child has grown closer to her father and step-nother
is a circunstance that is hoped for in granting regul ar
visitation, not an unexpected circunstance. W affirmthe
judgment of the Trial Court.

The father raises the issue ?did the Chancellor err
in declining to increase appellant’s visitation?? The issue
Is raised in the section titled ?ssues Presented on Appeal .?
However, it is not discussed in the brief. Wen a party fails
to brief an issue, the issue is waived. T.R A P. 27; Taylor
v. State, 875 S.W2d 684 (Tenn.Crim App. 1993).

W affirmthe judgnent of the Trial Court at

appel l ant’ s cost, and remand.
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