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This case involves the enforcement of a noncompetition clause in an employment
contract and ardated contract daimfor abonus. Defendant, Mark Depew, apped sfromthetrial

court’ sjudgment in favor of plaintiff, Amarr Company, Inc. Thetrial court entered apermanent



injunction in favor of Amarr that enforced and modified the covenant not to compete, and dso
ruled that Depew was not entitled to hisbonus.

Inits complaint, Amarr avers that it is a manufacturer and wholesae dealer of garage
doors, and that Depew was one of its employees who was acting under an employment
agreement that contai ned acovenant not to compete. Amarr aversthat Depew was provided with
confidential, proprietary information such as trade secrets, customer lists, customer credit
information, pricing information, selling techni ques, managing techniques, future businessplans,
and future promotional plansand opportunities. Amarr allegesthat Depew actively breachedthe
employment agreement by engaging in direct competition with them and contacting their
customers.! Amarr sought atemporary and apermanent injunctionagainst Depew toenforcethe
covenant not to compete.

In hisanswer, Depew admitsthat he was employed by Amarr and that he acted under an
employment agreement. Depew also admits that he now is an employee of R & M Door
Systems, L.L.C. However, he denies that he breached the employment agreement but alleges
that the restrictive covenant not to compete contained in the agreement is unenforceabl e because
itisunreasonable and contrary to public policy. Depew also assertsthat hewasonly an ordinary
salesman and that his service for Amarr was not unique or origina and did not involve any
acquisition of special business or trade secrets.

In a separate action, Depew filed suit against Amarr claiming that he was entitled to a
bonus pursuant to his employment contract. Depew’ s contract action was tried in the Generad
Sessions Court at Bristol, Tennessee and was appeal ed to the Bristol Law Court.* By agreement
of the parties, Depew’ s contract claim wastransferred to chancery court and consolidated with
thisaction. A non-jury trial was held on October 9, 1995. The pertinent facts developed from
the hearing are as follows.

Amarr hired Depew, asan at-will employee, to work asan Assistant Manager at the Tri-

! The complaint also alleges tortious interference with contract, tortious interference
with business relationships and prays for compensatory, treble, and punitive damages. The
claims for monetary damages against Depew were voluntarily nonsuited and dismissed
without prejudice.

2 Thetechnical record does not have the pleadings or the judgment from this action,
but it appears that the general sessions court awarded the bonus to Depew and the decision
was appealed by Amarr.



CitiesDoor Center in April of 1993. At that time, Depew was required to sign an employment
agreement. The agreement provided, inter alia, that upon Depew’ s separation from Amarr for
any reason, a non-compete provision would go into effect. The covenant not to compete
provided:

The Employee covenantsand agreesthat for aperiod of two years
after the termination of his employment with the Employer
(regardless of whether his termination is voluntary or
involuntary), and within either the Territory or two hundred and
fifty miles of any of the facilities of Employer . . . the Employee
will not, as principal, agent, trustee, or through the agency of any
corporation, partnership, association, or agency, engage, directly
or indirectly, inany of the businesses engaged in by the Employer
at or immediately prior to the date hereof. During the two-year
period, Employeeshall not directly or indirectly, be the owner of
more than 5% of the outstanding capital stock of any corporation;
or an officer, director, or employee of any corporation; or a
member or employee of any partnership; or an owner or an
employeeof any other business, which conductsbusinessof alike
or similar nature to the business of Employer within geographic
areas set forth above. The Employee acknowledges that because
hispositionwill providehimwith accessto dl important business
information of the Employer, some of which will be of universal
application, including customer lists, trade secrets and pricing
information, the Employer is entitled to the protection provided
in this paragraph 8 regardless of whether the Employee actually
worksin each of (or every part of any of) the specified restricted
aress.

On October 1, 1993, Depew was promoted to manager of the Tri-CitiesDoor Center. As
manager, Depew was primarily responsiblefor makingsalescdls. Heattended atraining course
that dealt with generd sales, information about the product, general office skills, and computer
instruction. Depew had accessto customer listseach month that summarized the purchasesfrom
the previous month, and Depew was aware of which customers had credit limits with Amarr.
Depew had accessto profit and loss statements, salestotal's, expense figures and maximum and
minimum pricing levels. Mr. Jay Tilley, Amarr’ s District Manager, testified that the four trade
secrets of importance were the customer list, the customer credit information, the pricing
information, and the profit and loss statements.

However, Depew testified, concerning the cusomer list, that it is common knowledge
who isin the door business in the area because all advertise in the phone book. Depew also
testified that the price lists were available to anyone if they were in the door business. Tilley
admitted that Amarr’ scustomer list was primarily developed through trade publications and the

Y ellow Pages, and that the customer baseis primarily made up of door installation and building



supply companies. Tilley further admitted that all competitors probably keep track of Amarr’s
prices and that Amarr tracks all of their competitor’s prices. Tilley stated that Amarr did not
have a patent on any of its garage doors, and that there was nothing redly special about being
asalesman for Amarr.

Upon the promotion to manager, Depew enrolledin Amarr’ smanagement incentive plan.
Theplan permitted managersto receiveabonusbased on their monthly salesachievements. The
plan included the following language: “ Participants must be employed at fiscal year end (June
30th) to be eligibleto participatein that year’ smanagement incentive plan.” Thislanguagewas
inserted into the planin May of 1994, but Depew knew that changes had been made to the plan.
It was stipulated by the partiesthat, asof June 15, 1995, Depew had earned abonus of $4,400.00
under the management incentive plan for sales of 110% above his quota, but that he was not
employed by Amarr at the end of the fiscal year.

In the spring of 1995, Depew was disciplined and received awritten reprimand. Depew
received numerousoral warningsabout job performance, but al so received some satisfactory job
evaluations. OnJune 15, 1995, Tilley made asurprisevisit to the Tri-Cities Door Center which
resulted in Depew’ stermination. Approximatey two weeks after histermination, Depew went
to work for R & M Door Sysems as asalesman. R & M sells garage doors and is in direct
competitionwith Amarr. Despitethelanguage of the covenant not to compete, Depew contacted
and made salesto Amarr’s customers. Therefore, Amarr filed this action seeking an injunction
that enforced the covenant not to compete.

Thetrial court found that Depew would have an unfair advantage over Amarr because
of hisaccessto customer lists, credit information and the pricing levels. However, thetrial court
decided that the covenant not to compete wastoo broad and too expansive and changed theterms
to providefor aone year no compete period and aone-hundred mile no competitionradius.® The
court then enjoined and prohibited Depew from engaging in the wholesale garage door sales
business. Thetrid court dso held that Depew was not entitled to receive a bonus.

Depew then perfectedthisappeal and presentsthefollowingissuesfor our consideration:

% A covenant not to compete which contains an unreasonabl e restriction may be
judicialy modified to make the restrictions reasonable. Central Adjustment Bureau, Inc. v.
Ingram, 678 SW.2d 28 (Tenn. 1984). The fact that the trial court modified the covenant is
not an issuein this case.



(1) whether the trial court erred in finding that the covenant not to compete, as modified, was
reasonable; and (2) whether the trial court erred in ruling that he was not entitled to the bonus.

Agreementsinrestraint of trade, such ascovenantsrestricting competition, arenot invalid
per se. Although disfavored by law, such agreements are valid and will be enforced provided
they are deemed reasonable under the particular circumstances. Heyer-Jordan & Associates,
Inc. v. Jordan, 801 SW.2d 814, 820 (Tenn. App. 1990).

If the circumstances indicate no bad faith on part of the employer, the covenant not to
compete may be enforced to the extent that it is reasonably necessary to protect the employer's
interest without imposing undue hardship on the employee when the public interest is not
adversely affected. Central Adjustment Bureau, Inc. v. Ingram, 678 SW.2d 28, 37 (Tenn.
1984).

The issue before this Court boils down to a question of reasonableness. The Supreme
Court has indicated some factors which should be considered in making the determination:

There is no inflexible formula for deciding the ubiquitous
guestion of reasonabl eness, insofar as noncompetitive covenants
are concerned. Each case must stand or fall on its own facts.
However, there are certain elements which should always be
consideredin ascertai ning the reasonabl eness of such agreements.
Among these are: the consideration supporting the agreements,
the threatened danger to the employer in the absence of such an
agreement; the economic hardship imposed on the employee by
such a covenant; and whether or not such a covenant should be
inimical to public interest.
AllRight Auto ParksInc. v. Berry, 219 Tenn. 280, 285, 409 S.W.2d 361, 363 (1966).

The consideration supporting the agreement is not inissue, and the question of public
interest is not arelevant factor in this case, so they will not be considered. Therefore, we must
bal ance the threat to the employer and the economic hardship imposed on the employee. More
particularly, the issue is whether the employer has a legitimate business interest for the
protection of which arestrictive covenant isreasonable. See Hastyv. Rent-A-Driver, Inc., 671
SW.2d 471, 473 (Tenn. 1984). The Supreme Court has recognized certain legitimate business
interests that are entitled to protection:

Such legitimate business interests include trade or business
secrets or other confidential information. Restrictive covenants
have been held reasonable where the empl oyeeclosely associates
or has repeated contact with the employer's customersso that the

customer tends to associate the employer's business with the
employee. Covenants have also been held reasonablein order to



prevent misuse of customer lists.
Hasty, 671 SW.2d at 473 (citations omitted).

The employer cannot use a restrictive covenant to prevent ordinary competition from
former employees. To enforce a covenant not to compete, the employer must be able to show
the presence of special facts above and beyond ordinary competition that would give an unfair
advantage to the employee when competing with his former employer. Id.

Amarr arguesthat unless Depew isenjoined, hewill have an unfair advantage over them
becauseof hispreviousaccessto cusomer lists, customer credit information, pricing levels, and
profit and loss statements. The trial court found that Depew would have an unfair advantage
because of thisinformation. We must respectfully disagree. We do not believe that Amarr has
shown a legitimate business interest that needs to be protected or that this information would
give Depew an unfair advantage.

Inthe case of Heyer-Jordan & Associates, Inc. v. Jordan, 801 SW.2d 814 (Tenn. App.
1990), thisCourt expl ored the meaning of “ confidential information” and “tradesecrets.” Inthat
case, the defendantswere sales representativesfor theplaintiff, Heyer-Jordan, amanufacturer’s
sales representative company. After the defendants resigned, they formed their own company
that went into direct competition with their old employer. Heyer-Jordan sued to enforce a
covenant not to compete. In Heyer-Jordan, this Court stated:

The proof established that manufacturersroutinely furnish
a selling agent the information and/or training concerning their
products. In the case at bar, it was developed that when Jordan
and Brown werefirst hired by Heyer-Jordan they were furnished
the information initially about purchasers of various
manufacturers products. However, thisinformation has lost its
importance because Heyer-Jordan does not represent the same
manufacturers that it represented at the time Jordan and Brown
wereinitially hired. The proof does not establish that there were
any confidential customer lists furnished to Jordan and Brown
and both Jordan and Brown testified that there are many sources
available to determine the identity of potential purchasers of the
manufacturer's products, including, but not limited to, telephone
book yellow pages, trade magazines and registration listsof trade
associations conventions.

* * *

In the case at bar, it appears that al of the information
acquired by Jordan and Brown and used by them in their
competitive effort was general information available in the trade
and business involvement, and that they were not privy to any
confidential businessinformation which they used in violation of



thecontract. InSelox, Inc.v.Ford, 675 S.W.2d 474 (Tenn.1984)
our Supreme Court quoted with approval comment "g" to § 188
of the Restatement of Contracts. The last sentence of the
quotation approved by the court states: "A line must be drawn
between the genera skills and knowledge of the trade and
information that is peculiar to the employer's business." 675
S.W.2d at 476.
Heyer-Jordan & Associates, 801 S.W.2d at 820-22.

In the case sub judice, the proof issimilar. When Depew was hired, Amarr trained him
concerning the product and gave him information about their customers. Depew was given
customer lists each month, but like Heyer-Jordan, the identity of the potential customers could
be determined from the Y ellow Pages and a study of the industry. We do not see how these
customer lists were confidential information or that they were misused. The information
received by Depew was general information availableto thetrade and did not give him an unfair
advantage.

We aso do not see how a profit and loss statement can be a“trade secret” that gives an
unfair advantage. Likewise, the price lists were readily available to any purchaser who was
comparing prices between competitors, and the price listswere tracked by all competitors. The
price lists also cannot be classified as atrade secret, nor can it be argued that accessto the price
listsgivesan unfair advantage. Selling on priceisordinary competition that happens every day
in this state. We do not believe that Amarr has alleged specid facts that show a legitimate
businessinterest that needsto be protected. Seealso Selox, Inc.v. Ford, 675S.W.2d 474 (Tenn.
1984) (protection from non-competition agreement not needed where the identity of customers
“could be ascertained by anyone of reasonable intelligence by a merereference to the Y ellow
Pages’” and where the defendant had no specialized training and the work “could have been
performed by any other employee of average competence.”)

The SupremeCourt hasobserved that "[r] estrictive Covenantshavebeen held reasonabl e
wherethe employee closely associates or has repeated contact withthe employer's customers so
that the customer tends to associate the employer's business with the employee." Hasty, 671
SW.2d at 473. Depew admitted contacting some of Amarr’s customers. However, we do not
believe that these contacts are anything more than ordinary competition, and the proof doesnot

show that Amarr’s customers associate Amarr’s business with Depew. If anything, the proof

showed that some customers were dissatisfied with Depew and were happy to continue buying



from Amarr since Depew was gone.

Finally, the scope of a covenant is another factor that must be considered when
determining whether or how to enforceit. To be enforceable, the restriction must not be overly
broad in its geographic scope, or in the time period during which it applies. Dabora, Inc. v.
Kline, 884 S.W.2d 475, 478 (Tenn. App. 1994). The tria court found “that there was no
evidence of reasonableness of the terms of the restrictions as to time and territory contained in
the covenant not to compete, and that theactual timeand territory restrictionsweretoo broad and
too expansive, and should be modified by the Court.” We agree with the trial court that the
covenant not to compete was overly broad in both the geographic scope and the time period.
However, we believe that the restriction should not have been modified because Amarr has not
shown special facts establishing alegitimate businessinterest that needs protection. Therefore,
we hold that the trial court erred in enjoining Depew as set out in the final decree.

Depew also arguesthat thetrial court erred by rulingthat he was not entitled to hisbonus.
Depew assertsthat heis entitled to the bonus on the basis of quantum merit. Amarr awarded a
bonus to managers who exceeded sales goals under a Management Incentive Plan. The Plan
stated, “ Participants must be employed at fiscal year end (June 30th) to be eligibleto participate
inthat year’ s Management Incentive Plan.” Depew claimsthat Amarr owes him $4,400.00 that
he earned under the incentive plan.

Every contract imposes upon each party a duty of good faith and fair deding in its
performance and enforcement. Winfree v. Educators Credit Union, 900 SW.2d 285, 289
(Tenn. App. 1995). However, Depew has not alleged alack of good faith on the part of Amarr.
Therefore, we must interpret the contract based on the words of the provision alone. The
cardinal rule for interpretation of contracts is to ascertain the intention of the parties from the
contract as a whole and to give effect to that intention consistent with legal principles. 1d.
Wherethereisno ambiguity, it isthe duty of the court to apply to the words used their ordinary
meaning and neither party isto be favored in their construction. 1d.

In the case sub judice, the words of the contract are not ambiguous. To be eligible for
a bonus, an employee must have been employed at the end of the fiscal year. The evidence
shows that Depew was terminated on June 15, 1995, and thefiscal year ended on June 30, 1995.

By the words of the contract, Depew is not entitled to his bonus because he was not employed



by Amarr at fiscal year end. Employment at fiscal year end was a condition precedent to
payment of the bonus, and Depew was unabl e to satisfy the condition. Therefore, the contract
must be enforced as written.

Accordingly, the judgment of the trial court granting injunctive relief isreversed. The
judgment in all other respectsisaffirmed. Costsof thisgppeal are assessed one-half to appellant

and one-half to appellee.
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