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  O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a n a ppe a l  f r om a  j udgme nt  e nt e r e d by t he  Uni on

Count y Ci r c ui t  Cour t  i n  a  c a s e  a r i s i ng f r om t he  f a i l ur e  of  t he

De f e nda nt  t o  r e pa i r  t he  da ma ge  t o  t he  Pl a i nt i f f s ’  home  c a us e d by

t he  bl oc ka ge  of  a  s e we r  l i ne .   Pl a i nt i f f s  The l ma ,  Ea r l ,  a nd Pa m

Ai l or  f i l e d s ui t  a ga i ns t  De f e nda nt  Ci t y  of  Ma yna r dvi l l e  on
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Se pt e mbe r  29,  1992,  f or  br e a c h of  i mpl i e d c ont r a c t  or  c ont r a c t  by

e s t oppe l  a nd f or  ne gl i ge nc e  unde r  t he  Gove r nme nt a l  Tor t  Li a bi l i t y

Ac t .   

A bi f ur c a t e d t r i a l  wa s  he l d Ma r c h 7,  8 ,  a nd 9,  1995.  

The  pa r t i e s  a r gue d t he  c ont r a c t  i s s ue  be f or e  a  j ur y a nd a r gue d

t he  ne gl i ge nc e  i s s ue  unde r  t he  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t

be f or e  t he  Tr i a l  J udge .   The  j ur y r e t ur ne d a  ve r di c t  a s  t o  t he

c ont r a c t s  i s s ue  i n  f a vor  of  t he  Pl a i nt i f f s  f or  $40, 653. 10.   On

J une  9,  1995,  t he  De f e nda nt  f i l e d a  mot i on f or  a  di r e c t e d

ve r di c t ,  or ,  i n  t he  a l t e r na t i ve ,  f or  va c a t i ng t he  j udgme nt  a nd

gr a nt i ng a  ne w t r i a l .   On Ma r c h 4,  1996,  t he  Cour t  ove r r ul e d t he

De f e nda nt ’ s  mot i on,  d i s mi s s e d t he  Pl a i nt i f f s ’  ne gl i ge nc e  c l a i m,

a nd uphe l d t he  j ur y’ s  a wa r d of  $40, 653. 10.   

The  De f e nda nt  a ppe a l s  t he  de ni a l  of  i t s  mot i on.   I n  t he

e ve nt  t hi s  Cour t  r e ve r s e s  t he  j ur y ve r di c t ,  t he  Pl a i nt i f f s  c r os s -

a ppe a l  t he  Cour t ’ s  di s mi s s a l  of  t he i r  ne gl i ge nc e  c l a i m.  

On Fe br ua r y 2,  1992,  a  s e wa ge  ba c k- up i n  one  of  t he

De f e nda nt ’ s  s e we r  l i ne s  c a us e d r a w s e wa ge  t o  f l ood t he

Pl a i nt i f f s ’  home  f or  a l mos t  t hr e e  hour s .   Von Ri c ha r ds on,  t he

De f e nda nt ’ s  Ci t y Ma na ge r  a t  t he  t i me ,  we nt  t o t he  Pl a i nt i f f s ’

home  t he  da y a f t e r  t he  i nc i de nt  t o  s pe a k wi t h Mr .  Ai l or .   Mr .

Ri c ha r ds on t e s t i f i e d t ha t  he  c a me  t o t he  Pl a i nt i f f s ’  home  a s  a

r e pr e s e nt a t i ve  of  t he  De f e nda nt ,  obs e r ve d t he  da ma ge  c a us e d by

t he  s e wa ge ,  a nd t ol d Mr .  Ai l or  t o  f i x  t he  hous e  a t  t he  e xpe ns e  of
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t he  De f e nda nt .   Mr .  Ri c ha r ds on di d not  gi ve  t he  Pl a i nt i f f s  a ny

l i mi t a t i on on t he  a mount  ne e de d t o  r e pa i r  t he  home .   Whi l e  no

f or ma l  a c t i on wa s  t a ke n a t  t he  Ci t y Counc i l  me e t i ng,  a c c or di ng t o

Mr .  Ri c ha r ds on t he  Commi s s i one r s  di d di s c us s  t he  da ma ge  t o  t he

Pl a i nt i f f s ’  home  a nd a gr e e d t ha t  t he  De f e nda nt  s houl d pa y f or  i t .

Mr .  Ai l or  c ont a c t e d t hr e e  of  t he  f i ve  Ci t y

Commi s s i one r s  t o  di s c us s  a nd c onf i r m t ha t  he  woul d be  c ompe ns a t e d

f or  a ny r e pa i r s  ne e de d t o  r e s t or e  t he  home .   Mr .  Ai l or  t e s t i f i e d

t ha t  he  di d not  c ont a c t  t he  ot he r  t wo Commi s s i one r s  be c a us e  of

hi s  be l i e f  t ha t  t he y we r e  i nc a pa c i t a t e d due  t o  poor  he a l t h .  

Al t hough t he  pa r t i e s  di s a gr e e  a s  t o  whe t he r  t he  Commi s s i one r s

e xpl i c i t l y  a gr e e d t o  pa y f or  t he  da ma ge s  t o  t he  Pl a i nt i f f s ’  home ,

t he  Commi s s i one r s  di d a c knowl e dge  t e l l i ng t he  Pl a i nt i f f s  t ha t

t he y woul d be  wi l l i ng t o  wor k wi t h t he m on f i xi ng t he  pr obl e m.   

Ba s e d on t he  c onve r s a t i ons  wi t h Mr .  Ri c ha r ds on a nd t he

Commi s s i one r s ,  t he  Pl a i nt i f f s  s pe nt  ove r  $37, 000 on r e pa i r i ng

t he i r  home .   I n  Apr i l  of  1992,  t he  Commi s s i one r s  i ns t r uc t e d t he

Ci t y At t or ne y t o ge t  a n i t e mi z e d l i s t  of  da ma ge s  f r om t he

Pl a i nt i f f s .   Mr .  Ai l or  t ol d t he  Ci t y At t or ne y t ha t  he  ha d

obt a i ne d c ouns e l  t o  ha ndl e  t he  i nc i de nt .   The  Pl a i nt i f f s ’  c ouns e l

s e nt  t wo l e t t e r s  i n  J une  a nd J ul y 1992 t o  t he  Ci t y Ma na ge r  who,

a t  t ha t  t i me ,  wa s  Rus s e l l  Gi l l e nwa t e r .   The s e  l e t t e r s  out l i ne d

t he  Pl a i nt i f f s ’  c l a i m f or  da ma ge s ,  i nc l udi ng a  l i s t  of  e xpe ns e s ,

a nd a s ke d t he  Ci t y Ma na ge r  t o  i nf or m t he  Pl a i nt i f f s ’  c ouns e l

a bout  wha t  a c t i on woul d be  t a ke n by t he  De f e nda nt  t o  r e me dy t hi s
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c l a i m.   Ci t y  Ma na ge r  Gi l l e nwa t e r  ne ve r  ga ve  t he  l e t t e r s  t o  t he

Ci t y At t or ne y,  a nd t he  De f e nda nt  ne ve r  pa i d t he  Pl a i nt i f f s  f or

t he i r  r e pa i r s .

The  De f e nda nt  pr e s e nt s  t he  f ol l owi ng i s s ue s ,  whi c h we

r e - s t a t e :

I .   Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  de nyi ng t he
De f e nda nt ’ s  mot i on f or  di r e c t e d ve r di c t  or ,
a l t e r na t i ve l y,  f or  a  ne w t r i a l  on t he  Pl a i nt i f f s ’  c l a i m
f or  br e a c h of  c ont r a c t  be c a us e  t he  Pl a i nt i f f s  f a i l e d t o
e s t a bl i s h a  c ont r a c t ua l  r e l a t i ons hi p.

I I .  Whe t he r  t he  Tr i a l  Cour t  e r r e d i n f a i l i ng t o
gr a nt  a  mi s t r i a l  due  t o  r e pe a t e d r e f e r e nc e s  by t he
Pl a i nt i f f s ’  c ouns e l  a nd wi t ne s s e s  t o  t he  e xi s t e nc e  of
l i a bi l i t y i ns ur a nc e .

I n t he  e ve nt  t hi s  Cour t  r e ve r s e s  t he  j ur y’ s  ve r di c t ,

t he  Pl a i nt i f f s  pr e s e nt  t he  f ol l owi ng i s s ue ,  whi c h we  a l s o r e -

s t a t e :

I .   Whe t he r  t he  Tr i a l  Cour t  e r r e d i n di s mi s s i ng
t he  Pl a i nt i f f s ’  c l a i m unde r  t he  Gove r nme nt a l  Tor t
Li a bi l i t y Ac t .

The  s t a nda r d of  r e vi e w f or  a  j ur y ve r di c t  a ppr ove d by

t he  Tr i a l  Cour t  i s  t he  ma t e r i a l  e vi de nc e  s t a nda r d a s  s e t  f or t h  i n

Rul e  13( d)  of  t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .   Thi s

Cour t  wi l l  s e t  a s i de  t he  j ur y’ s  ve r di c t  onl y i f  no ma t e r i a l

e vi de nc e  e xi s t s  t o  s uppor t  i t .   We  f i nd t ha t  ma t e r i a l  e vi de nc e  i n

t he  r e c or d s uppor t s  t he  j ur y ve r di c t  a nd t ha t  t he  Tr i a l  Cour t  di d

not  a bus e  i t s  di s c r e t i on i n  not  gr a nt i ng a  mi s t r i a l  due  t o
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t e s t i mony r e ga r di ng l i a bi l i t y i ns ur a nc e .   Be c a us e  we  a f f i r m t he

j ur y ve r di c t ,  t h i s  Cour t  doe s  not  r e a c h t he  i s s ue s  r a i s e d by t he

Pl a i nt i f f s .  

The  Pl a i nt i f f s  a r gue  t ha t  t he  De f e nda nt  i s  e s t oppe d

f r om de nyi ng t he  e xi s t e nc e  of  a  c ont r a c t  be c a us e  t he  Ci t y Ma na ge r

a nd s e ve r a l  Ci t y Commi s s i one r s  t ol d t he  Pl a i nt i f f s  t ha t  t he

De f e nda nt  woul d pa y f or  t he  r e pa i r s  knowi ng t ha t  t he  Pl a i nt i f f

woul d r e l y on t he s e  r e pr e s e nt a t i ons .   The  De f e nda nt  a r gue s  t ha t ,

whi l e  t he  De f e nda nt  ha d t he  powe r  t o  c ont r a c t  wi t h t he

Pl a i nt i f f s ,  no c ont r a c t  e xi s t e d be c a us e  t he  a c t i on of  Mr .

Ri c ha r ds on a s  Ci t y  Ma na ge r  wa s  not  a  va l i d  e xe r c i s e  of  t he

De f e nda nt ’ s  powe r  t o  c ont r a c t .   The  De f e nda nt  f ur t he r  a r gue s  t ha t

e s t oppe l  s houl d not  a ppl y be c a us e  t he  Pl a i nt i f f  i s  r e s pons i bl e

f or  a s c e r t a i ni ng a ny l i mi t a t i ons  of  t he  De f e nda nt ’ s  powe r  t o

c ont r a c t .   Si nc e  t he  c ont r a c t  wa s  not  e nt e r e d i nt o dur i ng a

s e s s i on dul y a s s e mbl e d,  t he  De f e nda nt  c ont e nds  t he  c ont r a c t  wa s

ul t r a  vi r e s .   Fi na l l y,  t he  De f e nda nt  a s s e r t s  t ha t  e qui t a bl e

e s t oppe l  s houl d not  a ppl y be c a us e  t he  Pl a i nt i f f  s uf f e r e d no ha r m

by ma ki ng t he  r e pa i r s  a nd be c a us e  t he  De f e nda nt  ga i ne d no

be ne f i t .

Ge ne r a l l y ,  pe r s ons  c ont r a c t i ng wi t h t he  of f i c e r s  of  a

muni c i pa l  c or por a t i on do s o a t  t he i r  own r i s k a nd a r e  de e me d on

not i c e  of  t he  powe r s  t ha t  t he  c or por a t i on ha s  t o  e nt e r  i nt o s uc h

c ont r a c t s .   Ci t y  of  Le ba non v.  Ba i r d,  756 S. W. 2d 236 ( Te nn.

1988) .   I nde e d,  t he  doc t r i ne  of  e qui t a bl e  e s t oppe l  ge ne r a l l y  doe s
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not  a ppl y t o  t he  a c t s  of  publ i c  of f i c i a l s  e xc e pt  unde r  " ve r y

e xc ept i ona l  c i r c ums t a nc es . "   Bl e ds oe  Count y v.  Mc Re ynol ds ,  703

S. W. 2d 123 ( Te nn. 1985) .   Howe ve r ,  a s  a n e xc e pt i on t o  t he  ge ne r a l

r ul e ,  whe r e  a n i nnoc e nt  t hi r d pa r t y  ha s  be e n i nduc e d by a nd

r e a s ona bl y r e l i e d on t he  una ut hor i z e d a c t s  of  a n a ge nt  of  a

muni c i pa l i t y,  t he  muni c i pa l i t y ma y not  i nt e nt i ona l l y r e l y on t he

f a c t  t ha t  t he  a c t s  we r e  una ut hor i z e d t o  a voi d i t s  obl i ga t i ons .   

Whe t he r  e qui t a bl e  e s t oppe l  or  i mpl i e d c ont r a c t  s houl d a ppl y i s

de t e r mi ne d on a  c a s e  b y c a s e  ba s i s  a nd de pe nds  on t he  f a c t s  a nd

e qui t i e s  of  t he  pa r t i c ul a r  c a s e .   Ci t y  of  Le ba non v.  Ba i r d,

s upr a .

For  t he  doc t r i ne s  of  e qui t a bl e  e s t oppe l  or  i mpl i e d

c ont r a c t  t o  a ppl y t o  a  muni c i pa l i t y ,  t he  c ont r a c t  mus t  ha ve  be e n

ul t r a  vi r e s  due  t o t he  f a c t  t ha t  i t  wa s  not  e nt e r e d i nt o i n t he

a ppr opr i a t e  ma nne r .   Addi t i ona l l y ,  t he  c ont r a c t  mus t  ha ve  be e n

e xe c ut e d.   Te nne s s e e  l a w r e c ogni z e s  t wo di s t i nc t  f or ms  of  ul t r a

vi r e s  muni c i pa l  a c t s .   The  f i r s t ,  whi c h oc c ur s  whe r e  a

muni c i pa l i t y  l a c ke d t he  powe r  t o  pe r f or m t he  a c t i on,  i s  voi d a nd

not  s ubj e c t  t o  e qui t a bl e  e s t oppe l .   The  s e c ond,  whi c h oc c ur s

whe r e  t he  muni c i pa l i t y  ha d t he  powe r  t o  pe r f or m t he  a c t i on but

di d not  f ol l ow t he  pr ope r  pr oc e dur e  i n  doi ng s o,  ma y be  s ubj e c t

t o  e qui t a bl e  e s t oppe l .   Ba i r d,  s upr a .   I n  t he  pr e s e nt  c a s e ,  t he

De f e nda nt  a c knowl e dge s  t ha t  i t  ha d t he  powe r  t o  c ont r a c t  wi t h t he

Pl a i nt i f f s .   Howe ve r ,  t he  De f e nda nt  a s s e r t s  t ha t  t he  c ont r a c t  wa s

ul t r a  vi r e s  be c a us e  i t  wa s  e nt e r e d i nt o out s i de  of  a  s e s s i on of

t he  Ci t y Commi s s i on dul y a s s e mbl e d.   The r e f or e ,  t he  De f e nda nt ’ s
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a c t i ons  f a l l  i nt o t he  s e c ond c a t e gor y of  ul t r a  vi r e s  a c t s .  

Addi t i ona l l y ,  t he  c ont r a c t  wa s  e xe c ut e d be c a us e  t he  Pl a i nt i f f s

r e pa i r e d t he i r  home  be f or e  be c omi ng a wa r e  t ha t  t he  De f e nda nt

woul d not  r e pa y t he  r e pa i r  c os t s .   Be c a us e  t he  c ont r a c t  f i t s  i n

t he  s e c ond ul t r a  vi r e s  c a t e gor y a nd be c a us e  i t  wa s  e xe c ut e d,  t he

i s s ue  of  e qui t a bl e  e s t oppe l  or  i mpl i e d c ont r a c t  a ppl i e s .   

The  Te nne s s e e  Supr e me  Cour t  i n  Mc Re ynol ds  f ound t ha t

" i n  t hos e  Te nne s s e e  c a s e s  whe r e  e s t oppe l  wa s  a ppl i e d,  or  c oul d

ha ve  be e n a ppl i e d,  t he  publ i c  body t ook a f f i r ma t i ve  a c t i on t ha t

c l e a r l y  i nduc e d a  pr i va t e  pa r t y  t o  a c t  t o  hi s  or  he r  de t r i me nt ,

a s  di s t i ngui s he d f r om s i l e nc e ,  non- a c t i on or  a c qui e s c e nc e . "  

Mc Re ynol ds ,  s upr a .   I n  t hi s  c a s e ,  t he  Ci t y Ma na ge r  t ook a n

a f f i r ma t i ve  a c t  of  i nduc e me nt  by goi ng t o  t he  Pl a i nt i f f s ’  home

a nd t e l l i ng t he  Pl a i nt i f f s  t o  ma ke  a ny ne c e s s a r y r e pa i r s  a t  t he

De f e nda nt ’ s  e xpe ns e .   The  Pl a i nt i f f s  r e a s ona bl y r e l i e d on t he

Ci t y Ma na ge r ’ s  a c t i ons ,  a nd s ought  t he  t r ue  s t a t e  of  a f f a i r s  by

c ont a c t i ng t he  a va i l a bl e  Ci t y Commi s s i one r s .   Af t e r  r e c e i vi ng t he

s uppor t  of  t he  Commi s s i one r s ,  t he  Pl a i nt i f f s  r e pa i r e d t he i r  home

a t  c ons i de r a bl e  pe r s ona l  e xpe ns e .   The r e f or e ,  a l t hough de e me d on

not i c e  of  t he  De f e nda nt ’ s  pr oc e dur e  f or  c ont r a c t i ng,  t he

Pl a i nt i f f s  r e a s ona bl y r e l i e d on t he  De f e nda nt ’ s  a f f i r ma t i ve

i nduc e me nt s  t o  t he i r  de t r i me nt .

Fi na l l y ,  a s  t o  e s t oppe l ,  t he  De f e nda nt  a r gue s  t ha t  e ve n

i f  i t s  a c t i ons  i nduc e d t he  Pl a i nt i f f s  t o  ma ke  t he  r e pa i r s ,  t he

De f e nda nt  r e c e i ve d no be ne f i t .   Whi l e  i t  i s  a r gua bl e  t ha t  t he
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De f e nda nt  be ne f i t e d by t e mpor a r i l y  i nduc i ng t he  Pl a i nt i f f s  t o

f or go t he i r  c a us e  of  a c t i on,  t he  Pl a i nt i f f s  ma y a s s e r t  e qui t a bl e

e s t oppe l  on gr ounds  ot he r  t ha n s howi ng t ha t  t he  De f e nda nt

be ne f i t e d f r om t he  Pl a i nt i f f s ’  a c t i ons .   Our  Supr e me  Cour t  ha s

he l d t ha t  e qui t a bl e  e s t oppe l  i s  a l s o a ppr opr i a t e  whe r e  one  pa r t y

i nduc e s  a not he r  t o  pe r f or m a  de t r i me nt a l  a c t .   Ci t y  of  Le ba non v.

Ba i r d,  s upr a .   I n t he  pr e s e nt  c a s e ,  t he  Pl a i nt i f f s  i nc ur r e d

s ubs t a nt i a l  obl i ga t i ons ,  t hr ough l oa ns  a nd t he  s a l e  of  c a t t l e  f or

a  l os s ,  t o  f i na nc e  t he  r e pa i r s  t o  t he i r  home  ba s e d on t he

r e pr e s e nt a t i ons  ma de  by Ci t y Ma na ge r  Ri c ha r ds on t ha t  t he

De f e nda nt  woul d r e pa y t he s e  c os t s .   Thus ,  t he  De f e nda nt ’ s  a c t i ons

i nduc e d t he  de t r i me nt a l  a c t s  of  t he  Pl a i nt i f f s .   Ba s e d on t he

e qui t i e s  of  t hi s  c a s e  a nd be c a us e  t he  De f e nda nt ’ s  i nduc e me nt s

r e s ul t e d i n t he  Pl a i nt i f f s  a c t i ng t o t he i r  de t r i me nt ,  we  f i nd

ma t e r i a l  e vi de nc e  t o  s uppor t  t he  j ur y’ s  ve r di c t  a nd,  t he r e f or e ,

we  a f f i r m.  

The  De f e nda nt  a l s o a s s e r t s  t ha t  a  mi s t r i a l  i s  r e qui r e d

be c a us e  t e s t i mony a t  t r i a l  c onc e r ni ng l i a bi l i t y i ns ur a nc e  wa s  s o

pr e j udi c i a l  t ha t  i t s  e f f e c t  c oul d not  be  e r a s e d f r om t he  mi nd of

t he  j ur y.   The  De f e nda nt  r e l i e s  on Ma r s ha l l  v .  Nor t h Br a nc h

Tr a ns f e r  Co. ,  166 Te nn.  96,  59 S. W. 2d 520 ( 1933) ,  f or  t hi s

pr opos i t i on.   Howe ve r ,  Ma r s ha l l  i nvol ve d s pe c i f i c  s t a t e me nt s  by

me mbe r s  of  t he  j ur y dur i ng de l i be r a t i on t ha t  due  t o  t he  pr e s e nc e

of  i ns ur a nc e  a  ve r di c t  s houl d be  r e nde r e d f or  t he  pl a i nt i f f .  

Ma r s ha l l ,  s upr a .   The  Ma r s ha l l  Cour t  a l s o he l d t ha t  t he  t r i a l

c our t  s houl d be  r e ve r s e d on t he  ba s i s  t ha t  t he  unc ont r a di c t e d
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s t a t e me nt s  of  f our  j ur y me mbe r s  s howe d t ha t  t he y we r e  i nduc e d t o

c ha nge  t he i r  ve r di c t  be c a us e  of  di s c us s i ons  c onc e r ni ng i ns ur a nc e .  

The  De f e nda nt  i n  t hi s  c a s e  of f e r s  no s uc h pr oof  of

" mi s c onduc t ,  a f f i r ma t i ve l y s hown t o ha ve  a f f e c t e d t he  r e s ul t  of

t he  t r i a l . "   Ma r s ha l l ,  s upr a .   To s uppor t  t hi s  c l a i m,  t he

De f e nda nt  r e f e r s  t o  t wo i ns t a nc e s  a t  t r i a l  whe r e  i ns ur a nc e  wa s

me nt i one d.   Ne i t he r  i ns t a nc e  r e l i e d upon by t he  De f e nda nt

i nvol ve d t he  us e  or  r e f e r e nc e  by t he  Pl a i nt i f f s ’  c ouns e l  of  t he

wor d " i ns ur a nc e . "   Bot h r e f e r e nc e s  we r e  ma de  by Mr .  Von

Ri c ha r ds on,  t he  f or me r  Ci t y Ma na ge r .   The  f i r s t  r e f e r e nc e

oc c ur r e d dur i ng t he  di r e c t  e xa mi na t i on of  Mr .  Ri c ha r ds on by t he

Pl a i nt i f f s ’  c ouns e l .   I n  r e s pons e  t o  t he  Pl a i nt i f f s ’  c ouns e l ' s

i nqui r y a bout  wha t  a c t i ons  we r e  t a ke n a f t e r  vi s i t i ng t he

Pl a i nt i f f s ’  r e s i de nc e ,  Mr .  Ri c ha r ds on s t a t e d:  

I  we nt  ba c k t o  t he  of f i c e ,  t a l ke d t o  Mr s .
Gi l l e nwa t e r  a bout  t he  s i t ua t i on f or  a  mi nut e  or  t wo,
a nd t he n c a l l e d t he  - -  a s ke d he r  f or  t he  numbe r  f or  t he
i ns ur a nc e  c ompa ny.

The  De f e nda nt  obj e c t e d t o  t he  r e f e r e nc e .

The  s e c ond r e f e r e nc e  r e l i e d upon by t he  De f e nda nt

oc c ur r e d dur i ng de f e ns e  c ouns e l ’ s  r e - c r os s  e xa mi na t i on of  Mr .

Ri c ha r ds on.   I n  r e s pons e  t o  de f e ns e  c ouns e l ’ s  i nqui r y a bout

whe t he r  Mr .  Ri c ha r ds on obt a i ne d a ut hor i t y  f r om t he  Ci t y

Commi s s i on t o r e pa i r  t he  Pl a i nt i f f s ’  home ,  Mr .  Ri c ha r ds on s t a t e d:

" No,  s i r ,  I  got  i t  f r om t he  i ns ur a nc e  c ompa ny.   The y t ol d me  t o

f i x i t . "   Af t e r  t wo be nc h c onf e r e nc e s ,  t he  Tr i a l  Cour t  i ndi c a t e d
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i t  woul d c ons i de r  de c l a r i ng a  mi s t r i a l  i f  i ns ur a nc e  c a me  up

a ga i n.   

The  Pl a i nt i f f s  a r gue  t ha t  t he r e  we r e  ot he r  r e f e r e nc e s

t o i ns ur a nc e  a t  t r i a l  t o  whi c h t he  De f e nda nt  di d not  obj e c t ,

not a bl y a  r e f e r e nc e  by de f e ns e  c ouns e l .   Dur i ng hi s  c r os s -

e xa mi na t i on of  Mr .  Ai l or ,  de f e ns e  c ouns e l  s t a t e d,  " Now,  you know

t ha t  t he r e  wa s  a  c l a i ms  r e pr e s e nt a t i ve  t ha t  c a me  by your  hous e  t o

i nve s t i ga t e  t he  ma t t e r .  .  .  .  And di d he  gi ve  you a ny e s t i ma t e s

of  wha t  i t  wa s  goi ng t o  c os t  t o  f i x  your  pr ope r t y? "    At  t hi s

poi nt ,  t he  Pl a i nt i f f s ’  c ouns e l  obj e c t e d.  

Thi s  Cour t  ha s  he l d t ha t  whe r e  a n a t t or ne y " wi l l f ul l y

a nd vol unt a r i l y  r e f e r s  t o  l i a bi l i t y  i ns ur a nc e  f or  t he  pur pos e  of

i nf l ue nc i ng a  j ur y,  a  mi s t r i a l  s houl d be  gr a nt e d. "   We s t  End

Re c r e a t i on,  I nc .  v .  Hodge ,  776 S. W. 2d 101 ( Te nn. App. 1989) ,  c e r t .

de ni e d ( 1989) .   Howe ve r ,  t hi s  que s t i on i s  l e f t  t o  t he  di s c r e t i on

of  t he  t r i a l  c our t .   We s t  End,  s upr a .   I n t hi s  c a s e ,  t he

De f e nda nt  ha s  not  of f e r e d pr oof  of  a n a f f i r ma t i ve  a ppe a r a nc e  t ha t

t he  t e s t i mony a f f e c t e d t he  r e s ul t  of  t he  t r i a l ,  o r  t ha t  t he

Pl a i nt i f f s ’  c ouns e l  wi l l f ul l y a nd vol unt a r i l y r e f e r r e d t o

i ns ur a nc e  i n  or de r  t o  i nf l ue nc e  t he  j ur y.   Se e  Col we l l  v .  J one s ,

48 Te nn. App.  353,  346 S. W. 2d 450 ( 1960) .   We  t he r e f or e  f i nd t ha t

t he  Tr i a l  Cour t  di d not  a bus e  i t s  di s c r e t i on i n  not  gr a nt i ng a

mi s t r i a l  on t he  ba s i s  of  t he  me nt i on of  l i a bi l i t y i ns ur a nc e  a t

t r i a l .
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For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d t o  t he  De f e nda nt ,  Ci t y  of

Ma yna r dvi l l e .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


