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OPI NI ON

This is an appeal by respondent/appellant, Victor Legrand
Wlliams, Sr. (“Husband”), froman order of the trial court
nodi fying the final decree entered in the divorce of Husband and
petitioner/appellee, Carolyn Faye Ball Wlliams (“Wfe”). The
nodi fi cation reduced Husband’ s alinony obligation to Wfe by

$400. 00 per nmonth. The pertinent facts are as foll ows.

On 5 August 1994, Judge Whitney Stegall entered a final
decree divorcing Husband and Wfe. The decree ordered Husband to
pay Wfe alinmony of $750.00 per nonth. |In addition, the decree
provi ded that Husband was to pay that amount until Wfe remarried
or he retired. The court did not, however, define or restrict

the retirenent term

During the marriage and at the tine of the divorce hearing,
Husband worked for N ssan Corporation and earned approxi mately
$50, 000. 00 per year. Because of a substantial raise, Husband
took a job with Behr Systens, Inc (“Behr”) on 5 June 1994. Hi's
new position paid $60,000 per year. In addition, Husband

recei ved a $10, 000 bonus and a car all owance of $5, 000 per year.

Husband resigned or, as stated by him retired from Behr on
14 Cct ober 1994 because the "unforeseen stresses" were too nuch.
More specifically, Husband clainms that he becane depressed when
he realized that he could not do the job. After |eaving Behr,
Husband noved to Conyers, Georgia and lived with his sister and
her three children. Husband cared for the children while their
not her worked. At sonme point in time, Husband s nother had a

stroke so he began to care for her as well as the children.

Husband' s nental problens date back to 1988. From
approximately 1991 to 1993, Husband took Prozac off and on to
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control his depression. In August 1993, after being off Prozac
for six nonths, Husband began seeing his current psychiatrist,

Dr. Patricia WIlians, who continued to use Prozac in Husband's
treatnent. Husband did not contact Dr. WIllians from1 June 1994
until 23 January 1995. Prior to January 1995, Husband had quit
taking his Prozac. After seeing Husband, Dr. WIIlians resuned
his Prozac treatnent and determ ned that he could not maintain
any enpl oynent. She further opined that, although Husband woul d
eventually return to the work force, "no managenent-type position

woul d be expected in the foreseeable future. . . ."

Concurrent with his alleged retirenent, Husband fell behind
i n making his alinony paynents. Thereafter, in January 1995,
Wfe filed a petition for contenpt. She also sought to attach
Husband’ s 401K noni es and asked the court for a declaratory order
defining retirement as used in the final decree of divorce. On
27 January 1995, Husband filed his response. He alleged that he
had not worked since Cctober 1994 because of severe enotional
probl ens and depression which began prior to the parties' divorce

and that he had retired as described in the final decree.

On 21 February 1995, Husband filed a petition to suspend the
al i mrony paynents. He alleged that his nental disorder had
deteriorated to the point that he could not work and that this
was a substantial and material change in circunstances. He asked
the court to elimnate the alinony paynents until he could return
to work. He also asked for imediate term nation of the alinony
pursuant to the final decree and for attorney's fees. In March,
Wfe filed her answer and a petition asking the court to order

Husband to pay his 1994 income tax refund into the court.

During the pendency of this action, the court entered

several orders. The effect of these orders were as follows: 1)
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requi red Husband to pay Wfe $3,000.00, the Cctober 1994 to
January 1995 arrearage anmount; 2) restrained Wfe fromtaking any
action which would di mnish the value of her real property; 3)
requi red Husband to deposit with the clerk a portion of his 401K
funds and his tax refund. As to this |last order, the court

excepted $1,500.00 to assist Husband with his living expenses.

A hearing was held before Judge Don R Ash on 18 May 1995.

The parties testified, and Husband presented the deposition
testinmony of Dr. Wllianms. On 5 June 1995, the court entered its
final order. The court held that Husband was not retired, that
Husband was in contenpt of court, that Husband had voluntarily
term nated his enploynent, that there was "sonme change in
ci rcunst ances” warranting a nodification, and that Husband
declined ot her enploynent offers. The court reduced the nonthly
alimony to $350.00 and awarded Wfe $1,400.00 for the alinony
whi ch had accrued from February 1995 to May 1995. The court
ordered the clerk to pay out the nonies held by the court as
follows: 1) $350.00 per nonth to Wfe; 2) $1,400.00 to Wfe for
the arrearage; 3) $150.00 per nonth to Husband; 4) $2,000.00 to
Wfe's attorney; 5) $2,000 to Husband's attorney; and 6) the
costs of the action. |In addition, the court ordered Husband to
"imedi ately attenpt to secure appropriate gainful enploynent.

" Finally, the court sentenced Husband to serve thirty days

in the Rutherford County Wrkhouse, but suspended the sentence

upon Husband's conpliance with the order.

Husband filed his notice of appeal on 15 June 1995 and asked
this court to address the follow ng issues:

A Are the issues related to the nedica
condition of the [husband] subject only to proof by a
qualified nedical expert?

B. Is the wording set forth in the origina
Final Decree of Divorce self-executing, termnating the
requi renent for the [husband’ s] paynent of alinony as
of the date of his “retirenent” Septenber, 19947
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C. Does any credi bl e evidence in the record
support the wife's contention that the husband has
willfully disregarded the orders of the court and,
accordingly, is in contenpt?

D. Based upon the facts of the case, do
ci rcunst ances exi st which would justify the
conti nuation of [husband s] paynent of alinony to the
[wife]?

In addition, Wfe presented two issues. Wfe' s first issue
relates to the correctness of the court’s decision to nodify the
alinmony award. W address this issue within our discussion of
Husband’ s issues. Wfe' s second issue is: “Wether the [WTfe]
shoul d be awarded attorney’s fees incurred by her on this

appeal .” W address this issue separately.

Husband' s first issue involves the weight and credibility
given to the testinony of an expert by the fact finder. Husband
contends that the chancery court erred when it rejected Dr.

Wl lians’ uncontradicted nmedical opinion that Husband coul d not
performany type of work. It is the opinion of this court,
however, that the Husband’ s own testinony contradicted the
doctor’s opinion and that the chancery court did not conpletely

rej ect the doctor’s opinion.

“The weight, faith and credit to be given to any w tness’
testinmony lies in the first instance with the trier of fact and
the credibility accorded will be given great weight by the
appel l ate court.” Leek v. Powell, 884 S.W2d 118, 120 (Tenn.

App. 1994). Wiile it is true that the trier of fact should not
ignore the testinony of an expert w tness!, the fact finder may
wei gh the testinony and even reject it. The Tennessee Suprene
Court has stated as foll ows:
Expert opinions, at |east when dealing with highly
conplicated and scientific matters, are not ordinarily

conclusive in the sense that they nust be accepted as
true on the subject of their testinony, but are purely

1 Hudson v. Capps, 651 S.W 2d 243, 247 (Tenn. App. 1983); Reserve Life
Ins. Co. v. Whittenmore, 59 Tenn. App. 495, 516, 442 S. W 2d 266, 275 (1969).
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advisory in character and the trier of facts may pl ace

what ever wei ght it chooses upon such testinony and may

reject it, if it finds that it is inconsistent wth the

facts in the case or otherw se unreasonabl e.
G bson v. Ferguson, 562 S.W2d 188, 189-90 (Tenn. 1976); Engl and
v. Burns Stone Co., 874 S.W2d 32, 38 (Tenn. App. 1993)
(referring to all expert testinony). |In other words, “‘[t]he
opi ni on of an expert may be reduced to nmere conjecture by proof
of physical facts conpletely inconsistent therewith.’” Nashville,
C. &St. L. Ry. v. Jackson, 187 Tenn. 202, 217, 213 S.W2d 116,
122 (1948)(on petition to rehear)(citing Standard O Co. of
Loui si ana v. Roach, 19 Tenn. App. 661, 675, 94 S.W2d 63, 69

(1935)).

As mentioned earlier, the testinony in this case
contradicts, at |east to sone degree, the opinion of Dr.
WIllians. The evidence reveals that Husband has experienced
depression since 1988. Neverthel ess, he continued to work until
1994 and, as he phrased it, “never m ssed a paycheck.” In
response to questions at trial regarding Husband' s current
activities, he made the follow ng responses: “l just was in a
situation that was very, very good for ne. And tine slipped by.
| just -- 1’ve enjoyed being with nmy sister’s children . . . |

was taking care of the kids, back and forth to school, and

errands. . .” and “1’ve got sone beautiful children that |I'm
taking care of. Their nother’s working. |'mresponsible for
them and I'’menjoying -- |I'’ma honmemaker, really, is what I'm
doing. |I’mcooking for them 1’ mcleaning house, and |I'm
running errands.” Finally, the follow ng testinony occurred:
Q Taki ng care of whose fanm|y?
A My sister’s famly. I'"mat work; I'min a
situation -- yes, | have a full-tine job.
Q You have a full-tinme job that just doesn’t
pay you anything, right?
A Yep. There's a |l ot of people that have those
nowadays.

Mor eover, Husband testified that he was caring for his nother who
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had recently had a stroke.

Despite Husband's own testinony, Dr. WIIlians opined that
Husband coul d not even performmnisterial tasks such as sacking
groceries. Clearly, the evidence is contradictory. Thus, the
trial court was justified in not accepting Dr. WIIlianms’ opinion
as conclusive. Further, although Husband contends that the court
rejected in full Dr. WIlianms' opinion, the record reveals
otherwise. In its order, the court cut Husband's obligation by
nore than fifty percent. Had the court rejected the expert’s
opinion in toto there would have been no need for a reduction at
all. Moreover, although the court ordered Husband to
“imediately attenpt to secure appropriate gainful enploynent.

,7 the record reveals that the court did not intend for the
term “appropriate” to refer to the types of enploynent M.
WIllianms perforned at Behr and Nissan. Instead, the trial court
recogni zed that manual enpl oynent was sufficient. Wile issuing
its ruling at the hearing, the court stated as follows: “I want
$350 per nonth out of that account to go to Ms. WIlians, for
your alinony paynent, and that will continue until you cone in,
M. WIllianms, and tell ne that you' ve found a job, even if it's a

manual job. . . .” Husband s first issue is wthout nerit.

Husband’ s second issue involves the construction of the
| anguage in a court’s decree. The final decree of divorce
entered between the parties stated as follows: “M. WIllians is
ordered to pay spousal support in futuro in the anmount of $750.00
per nonth until the date of his retirenent or the date of Ms.
WIllians’ remarriage.” Husband clains that he retired from Behr
and thereby elimnated his alinony obligation. Wfe, on the
ot her hand, contends that Husband did not actually retire and

that he is attenpting to avoid the alinony obligation



Husband argues that the final decree gave himconplete
discretion to determne his retirenent date, instead of assigning
a specific age or other limtation. Husband clains that the
court granted himsuch control because of the sizable estate it
granted to Wfe and because Husband never earned a substanti al
income until he began his job with Nissan. Despite Husband’s
assertion in this court that Wfe received a greater share of the
marital estate, his response to Wfe' s petition recognized that
the original division of the marital property was nearly equal .
As to the other clainms, we find no evidence in the record to

support them nor does Husband point to any particul ar references.

“Judgnents are to be construed |ike other witten
I nstrunents, the determnative factor being the intention of the
court as gathered fromall parts of the judgnent.” Branch v.
Branch, 35 Tenn. App. 552, 555-56, 249 S.W2d 581, 582-83
(1952) (citations onmtted). To determne the intent of the trial
court, courts nust focus on the |anguage in the decree and should
construe the |language in light of its plain, ordinary and popul ar
neani ng. See Duvier v. Duvier, No. 01-A-01-9311-CH 0050, 1995 W
422465, at *3 (Tenn. App. 19 July 1995). If there is still no
resol ution, courts may then consider the circunstances existing
at the tinme of the decree. 1d. It is difficult to set out the
pl ain or ordinary neaning of retirenment as used by the trial
court because it used the termin its nost general sense
providing no restrictions. This was also the case in Duvier v.
Duvier. In that case, this court |ooked to the surroundi ng
circunstances to determne the court’s intent. 1d. Applying
this same logic to the present case, it is the opinion of this
court that the evidence preponderates in favor of the trial

court's finding that Husband had not retired.



The court entering the final decree of divorce did not
I ntend for Husband to retire at wll. To the contrary, the
evi dence establishes that the court intended the alinony to
continue into the future, perhaps until Husband reached the
traditional age of retirement or was forced to retire. |ndeed,
Husband was only 51 at the tine of the divorce. Further, he had
wor ked at Ni ssan for twelve and a half years and there was no
evi dence that he planned to leave. Finally, the parties had been
married for 28 years and there was a significant disparity

bet ween their earning capacities.

At the very least, the chancery court could have intended,
as did the court in Duvier, that the alinony continue until
Husband retired from N ssan. |If this were true, the decree would
still obligate Husband to conti nue making the paynents because it
Is clear that he did not retire fromN ssan. Rather, he quit in
order to accept what he expected to be a nore lucrative
opportunity. For the foregoing reason, Husband s second issue is
without nerit. To avoid future disputes, we remand to the
chancery court to define retirenent as used in the final decree

of divorce.

Husband’s third i ssue asks whether there is any evidence to
support the trial court’s finding of contenpt. Specifically,
Husband argues that he | acked the ability to conply with the
court’s order. In addition, Husband contends that the sentence
i ssued by the judge was inproper. The determ nation of whether a
party is in contenpt of a court’s order is within the discretion
of the trial court. As such, we may not reverse the trial

court’s deci sion absent an abuse of that discretion. Robinson v.
Air Draulics Eng’'g Co., 214 Tenn. 30, 37, 377 S.W2d 908, 912

(1964) .



There are two types of contenpt, civil and crimnal.
“Crimnal contenpt actions are those to preserve the power and
vindicate the dignity of the court while civil contenpt actions
are those brought to enforce private rights.” Id. It is a
general rule that a court can not find a person guilty of
contenpt if that person |lacked the ability to conply with the
court’s order. Bradshaw v. Bradshaw, 23 Tenn. App. 359, 363,
133 S.W2d 617, 619 (1939); Cossett v. Cossett, 34 Tenn. App.
654, 658, 241 S.W2d 934, 936 (1951). “‘Where an alleged
contemmer, however, has voluntarily and contumaci ously brought on
hinmsel f disability to obey an order or decree, he cannot avai
hinmself of a plea of inability to obey as a defense to a charge

of contenpt.’” Bradshaw, 133 S.W2d at 619 (citations omtted).

The evidence in this case denonstrates that not only did
Husband have the ability to pay the alinony for a certain period
of time, but that he voluntarily put hinself in a position in
whi ch he was unable to nmake the paynents. First, Husband
testified that, at the tinme he termnated his enploynent with
Behr, he had been able to “save quite a bit of noney” because
Behr had paid for all of his expenses and neals while he
travel ed. Neverthel ess, Husband did not use this noney to pay
any part of his alinony obligation. Second, he did not petition
the court to reduce the alinony award until after Wfe filed her
petition for contenpt. Also, Husband voluntarily quit his job at
Ni ssan even though he was doing well and had received a
pronotion. Finally, he voluntarily quit taking Prozac and did

not contact his doctor for nore than six nonths.

It is the opinion of this court that, although Husband
| acked, to sone degree, the ability to pay the original alinony

award at the tinme of the hearing, he did not |ack such ability
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during the entire period from Cctober 1994 to May 1995. Furt her,
t he evi dence preponderates against a finding that he conpletely

| acked the ability to pay the alinony at any point in tine.

Thus, the court did not err in finding Husband guilty of crim nal
contenpt. Nevertheless, the court did err when it sentenced
Husband to a thirty day suspended jail term Tennessee Code
Annot at ed section 29-9-103(b) limts the courts to a $50.00 fine
and ten days of inprisonnent. Sherrod v. Wx, 849 S.W2d 780,
786 (Tenn. App. 1992); Tenn. Code Ann. 8§ 29-9-103(b) (1980). For
this reason, we nodify the court’s sentence fromthirty days to

ten days.

In his final issue, Husband argues that the court shoul d
termnate his alinony obligation because Wfe's needs are | ess
and because he lacks the ability to pay. Specifically, Husband
contends that, at present, Wfe's incone and assets are greater
than his. Husband s contentions are without nmerit. Wfe's
i ncome has only increased by $2,000.00 since 1994. Further,
there is no evidence that her accumul ati on of assets has changed
since the court entered the divorce decree. Finally, while it is
true that Husband’s ability has dimnished, it is the opinion of
the court that the preponderance of the evidence establishes that
he is capable of perform ng sonme form of inconme producing
activity. Thus, Husband has failed to establish that the
chancery court abused its discretion when it deci ded agai nst

term nating the Husband's alinony obligation.

As to wife's request for attorney's fees, it is the opinion
of this court that the issue be remanded to the trial court.
“[Tlhe trial court is the proper forumfor the determ nation of
whet her attorney[']s fees should be awarded and their anount.”

Chaille v. Warren, 689 S.W2d 173, 180 (Tenn. App. 1985)(citing
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Fol k v. Folk, 210 Tenn. 367, 379, 357 S.W2d 828, 828-29 (1962)).
The decision of whether to allow attorney's fees for an appeal
includes a review of the ability to pay, the success of the
appeal, the good-faith of the appellant in bringing the appeal,
the need for the paynent, and any other particular facts of the

i ndi vi dual case. Fol k, 357 S.W2d at 829.

For the forgoing reasons, we nodify that portion of the
chancery court’s order sentencing Husband to thirty days for
crimnal contenpt to ten days. The remaining portions of the
order are affirnmed in all respects. The case is remanded to the
chancery court to define retirenent as used in the final decree
of divorce and to determ ne whether Wfe is entitled to
attorney's fees and, if so, the anount. Costs are taxed to

respondent/ appel l ant, Victor Legrand WIliams, Sr.

SAMUEL L. LEWS, JUDGE

CONCUR:

BEN H. CANTRELL, JUDGE

WLLIAM C. KOCH, JR , JUDGE
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