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1Mr .  Th o mp s o n  d i e d  wh i l e  t h i s  a p pe a l  wa s  p e nd i n g .   Mr .  J a me s  R.  Pa r i s ,

Ba n k r u p t c y  Tr u s t e e  i n  I n  r e :  Pa u l  J o s e p h  Th o mp s o n ,  wa s  s u b s t i t u t e d  a s  a p pe l l e e .

2

Thi s  i s  a n a ppe a l  f r om t he  j udgme nt  of  t he  Cha nc e r y Cour t  of

Ha mi l t on Count y c onc e r ni ng c ommi s s i ons  a l l e ge dl y due  unde r  t wo or a l

e mpl oyme nt  c ont r a c t s .   The  pl a i nt i f f / Appe l l e e ,  Pa ul  Thomps on,  f i l ed

s ui t  a ga i ns t  Cr e s we l l  I ndus t r i a l  Suppl y,  I nc . ,  a nd Che r oke e  Suppl y,

I nc . ,  c l a i mi ng t ha t  t he y we r e  obl i ga t e d t o  pa y hi m 35 pe r c e nt  of

t he  gr os s  s a l e s  he  ge ne r a t e d f or  e a c h c ompa ny dur i ng pa r t s  of

1991. 1  The  de f e nda nt s  c l a i me d t ha t  t he  pl a i nt i f f  ha d a gr e e d t o  a

r e vi s i on of  hi s  e mpl oyme nt  c ont r a c t s  c onc e r ni ng c ommi s s i ons .   The

Cha nc e l l or  r ul e d f or  t he  pl a i nt i f f ,  a nd a wa r de d da ma ge s  i n  t he

a mount  of  $1, 118. 75 a ga i ns t  Cr e s we l l  I ndus t r i a l  Suppl y,  I nc . ,  a nd

$18, 242. 06 a ga i ns t  Che r oke e  Suppl y,  I nc .   Thi s  a ppe a l  r e s ul t e d.   We

a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  pl a i nt i f f  be ga n wor ki ng f or  Cr e s we l l  I ndus t r i a l  Suppl y i n

1978 a s  a  s a l e s  a ge nt / r e pr e s e nt a t i ve .   He  wor ke d unde r  a n or a l

a gr e e me nt  whe r e by he  woul d r e c e i ve  a  35 pe r c e nt  c ommi s s i on on gr os s

pr of i t s  f r om hi s  s a l e s ,  r e ga r dl e s s  of  t he  a mount  of  pr of i t a bi l i t y

t o t he  c ompa ny.   The  pl a i nt i f f  wa s  hi r e d by t he  c ompa ny' s  pr e s i -

de nt ,  Robe r t  Cr e s we l l .   The  pl a i nt i f f  ne ve r  e nt e r e d i nt o a  wr i t t e n

e mpl oyme nt  a gr e e me nt ,  e ve n t hough ot he r  s a l e s  a ge nt s  ha d done  s o.

I n 1988,  Cr e s we l l  f or me d Che r oke e  Suppl y,  I nc .   The  ma j or i t y

s t oc khol de r  i n  t he  ne w c ompa ny wa s  J oe  Ga r r e n.   The  c ompa ny wa s  s e t

up a s  a  mi nor i t y- owne d bus i ne s s  ( Ga r r e n i s  Che r oke e  I ndi a n)  i n

or de r  t o  c ompe t e  f or  TVA c ont r a c t s .   I n  a ddi t i on t o  hi s  r e s pons i -
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bi l i t i e s  t o Cr e s we l l ,  t he  pl a i nt i f f  wor ke d a s  a  s a l e s

a ge nt / r e pr e s e nt a t i ve  f or  Che r oke e  a s  we l l .   He  ha d a  s i mi l a r  or a l

a gr e e me nt  wi t h Che r oke e  t o  wor k f or  35 pe r c e nt  of  gr os s  pr of i t s

f r om hi s  s a l e s ,  r ega r dl e s s  of  t he i r  pr of i t a bi l i t y.

I n  1991,  t he  de f e nda nt s  i n  a n a t t e mpt  t o  r e ve r s e  de c l i ni ng

pr of i t s  i ns t i t ut e d a  ne w c ompe ns a t i on s t r uc t ur e  f or  t he i r  s a l e s

a ge nt s / r e pr e s e nt a t i ve s .   I n  Apr i l ,  1991,  Che r oke e  i n t r oduc e d a

s l i di ng s c a l e  of  c ommi s s i on r a t e s  f or  i t s  a ge nt s ,  pr ovi di ng f or  a

ma xi mum s a l e s  c ommi s s i on of  35 pe r c e nt .   Cr e s we l l  i ns t i t ut e d a  ne w

c ommi s s i on s c a l e  i n  Se pt e mbe r  of  1991 whi c h pr ovi de d f or  s a l e s

i nc e nt i ve s  whi c h,  i t  c l a i me d,  c oul d pr oduc e  c ommi s s i ons  gr e a t e r

t ha n 35 pe r c e nt .   The  pl a i nt i f f ,  howe ve r ,  pr e s e nt e d t e s t i mony f r om

a not he r  s a l e s  a ge nt / r e pr e s e nt a t i ve  t ha t  t he  pl a i nt i f f  wa s  i n  f a c t

t he  onl y s a l e s  a ge nt  who wa s  s ubj e c t  t o  t he  c ha nge s .

The  pl a i nt i f f  c l a i ms  t ha t  he  ne ve r  a gr e e d t o t he  ne w s c a l e s  a t

e i t he r  c ompa ny,  a nd voi c e d nume r ous  c ompl a i nt s  a bout  t he  c ha nge s  i n

t he  c ommi s s i on c a l c ul a t i ons .   The  de f e nda nt s  s ubmi t t e d t he

t e s t i mony of  f our  wi t ne s s e s  t ha t  t he  pl a i nt i f f  ha d ne ve r  c ompl a i ne d

a bout  t he  c ha nge s .   The  Cha nc e l l or  howe ve r  r e j e c t e d t ha t  t e s t i mony,

a nd f ound t ha t  t he  pl a i nt i f f  ha d not  a c c e pt e d a  modi f i c a t i on of  hi s

c ont r a c t s  a s  c ont e nde d by t he  de f e nda nt s .

De f e nda nt s  pr e s e nt  t hr e e  i s s ue s  f or  a ppe a l :
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1. Whe t he r  a n e mpl oye e - a t - wi l l  i n  Te nne s s e e  wor ki ng
s ol e l y on a  c ommi s s i on ba s i s  pur s ua nt  t o  a n or a l
e mpl oyme nt  c ont r a c t ,  who i s  gi ve n not i c e  by hi s
e mpl oye r  pr i or  t o t he  i mpl e me nt a t i on of  a  ne w
c ommi s s i on s c a l e ,  a nd who c ont i nue s  t o  wor k f or  t he
e mpl oye r  a f t e r  t he  ne w s c a l e  i s  i mpl e me nt e d,  c a n
s t i l l  bi nd hi s  e mpl oye r  t o t he  or i gi na l  c ommi s s i on
r a t e  i n  t he  e ve nt  he  r e c e i ve s  l e s s  mone y unde r  t he
ne w s c a l e  by me r e l y " c o mpl a i ni ng"  s e ve r a l  t i me s  t o
hi s  e mpl oye r  a bout  s uc h c ha nge ?

2. Whe t he r  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he
t r i a l  c our t ' s  f i nd i ng t ha t  t he  a ppe l l e e  di d not
a gr e e  t o  t he  c ha nge s  i n  how t he  a ppe l l a nt s  c a l c u-
l a t e d t he  a ppe l l e e ’ s  c ommi s s i ons ?

3. Whe t he r  t he  t r i a l  c our t ' s  a wa r d of  da ma ge s  t o  t he
a ppe l l e e  unde r  t he  or i gi na l  c ont r a c t s  we r e  [ s i c ]
e xc e s s i ve  s i nc e  t he  e vi de nc e  r e ve a l e d t he  f a i l ur e
of  t he  a ppe l l e e  t o  f ul l y  pe r f or m a l l  of  t he  a ppe l -
l e e ' s  dut i e s ?

Our  s t a nda r d of  r e vi e w i s  i s  c ont r ol l e d by Rul e  13( d) ,

Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .   " Unl e s s  ot he r wi s e  r e qui r e d

by s t a t ut e ,  r evi e w of  f i ndi ngs  of  f a c t  by t he  t r i a l  c our t  i n c i vi l

a c t i ons  s ha l l  be  de  novo upon t he  r e c or d of  t he  t r i a l  c our t ,

a c c ompa ni e d by a  pr e s umpt i on of  t he  c or r e c t ne s s  of  t he  f i ndi ng,

unl e s s  t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e . "

As  t o  t he  f i r s t  i s s ue ,  t he  de f e nda nt s  a r gue  t ha t  t he  Cha nc e l -

l or  i mpr ope r l y r e l i e d upon our  de c i s i on i n  Ba l de r a c c hi  v .  Rut h,  256

S. W. 2d 390 ( Te nn.  App.  1952) ,  whe r e  we  he l d t ha t  t he r e  wa s  no

modi f i c a t i on of  a n e mpl oyme nt  c ont r a c t  whe n t he  e mpl oye r  a t t e mpt e d

t o r e duc e  t he  e mpl oye e ' s  c ompe ns a t i on a ga i ns t  t he  e mpl oye e ' s  wi l l .

De f e nda nt s  a r gue  t ha t  t he  i ns t a nt  c a s e  i s  di s t i ngui s ha bl e  f r om
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Ba l de r a c c hi  i n t ha t :  ( 1)  Ba l de r a c c hi  de a l t  wi t h a n e mpl oye r  who

a t t e mpt e d t o a l t e r  a  wr i t t e n c ont r a c t ;  ( 2)  t he  pl a i nt i f f  i n

Ba l de r a c c hi  r e f us e d t o  a c c e pt  t he  r e duc t i on i n  s a l a r y;   ( 3)  t he

pl a i nt i f f  i n  Ba l de r a c c hi  c ons t a nt l y  t ol d hi s  e mpl oye r  he  wa s  not

a c c e pt i ng t he  ne w t e r ms ;  ( 4)  t he  pl a i nt i f f  i n  Ba l de r a c c hi  ga ve  hi s

e mpl oye r  pr ompt  not i f i c a t i on of  hi s  r e j e c t i on of  t he  ne w t e r ms ;  a nd

( 5)  t he r e  wa s  no c ont e nt i on by t he  e mpl oye r  i n  Ba l de r a c c hi  t ha t  t he

ol d c ont r a c t  ha d be e n t e r mi na t e d.   We  do not  f i nd a ny of  t he s e

i s s ue s  s uf f i c i e nt l y  di s t i ngui s ha bl e  f r om t he  f a c t s  be f or e  us  t o

r e qui r e  a  r e j e c t i on of  t he  Cha nc e l l or ' s  r e l i a nc e  on Ba l de r a c c hi .

We  f i nd t he  di s t i nc t i on be t we e n t he  wr i t t e n c ont r a c t  i n

Ba l de r a c c hi  a nd t he  or a l  one  i n  t he  i ns t a nt  c a s e  t o  be  a  di s t i nc -

t i on wi t hout  a  di f f e r e nc e .   Or a l  c ont r a c t s  i n  Te nne s s e e  a r e  va l i d

a nd bi ndi ng s o l ong a s  t he  t e r ms  a r e  de f i ni t e  a nd c e r t a i n .   Se e

Si mmons  v.  Fos t e r ,  622 S. W. 2d 838 ( Te nn. App.  1981) .   We  f i nd

not hi ng i n t he  Ba l de r a c c hi  opi ni on t ha t  de mons t r a t e s  t ha t  t he

c ont r a c t  wa s  wr i t t e n a s  oppos e d t o  or a l  wa s  of  a ny c ons e que nc e .   We

do f i nd i t  s i gni f i c a nt ,  howe ve r ,  t ha t  bot h c ont r a c t s  we r e  f or

i nde f i ni t e  t e r ms ,  ye t  c ont a i ne d a  de f i ni t e  me a s ur e  of  c ompe ns a t i on.

The  ot he r  a r gume nt s  t he  de f e nda nt s  s e t  f or t h  a s  t o  why t he

Cha nc e l l or  wa s  i n  e r r or  i n  r e l yi ng on Ba l de r a c c hi  r e ga r d t he  ma nne r

i n whi c h t he  pl a i nt i f f  a l l e ge dl y r e f us e d t o  a c c e pt  t he  ne w

c ompe ns a t i on t e r ms .   De f e nda nt s  i ns i s t  t ha t  t he  c ompl a i nt s
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pl a i nt i f f  c l a i ms  t o  ha ve  ma de  we r e  not  e nough t o  e qua l  t he

r e j e c t i on of  t he  ne w c ont r a c t  by t he  pl a i nt i f f  i n  Ba l de r a c c hi .   As

we  s t a t e d i n Ba l de r a c c hi ,  t he  bur de n of  s howi ng t he  modi f i c a t i on by

mut ua l  a s s e nt  or  of  e s t a bl i s hi ng f a c t s  e i t he r  c ons t i t ut i ng a n

a c c or d or  f or mi ng t he  ba s i s  of  a n e s t oppe l  f a l l s  upon t he  de f e n-

da nt s .   Ba l de r a c c hi  a t  391- 92.   De f e nda nt s  ha ve  f a i l e d t o me e t  t ha t

bur de n.   De f e nda nt s  s ubmi t t e d t he  t e s t i mony a t  t r i a l  of  f our

wi t ne s s e s  t ha t  t he  pl a i nt i f f  di d not  r e j e c t  t he  pr opos e d r e vi s i ons

of  hi s  c ont r a c t s .   The  Cha nc e l l or  f ound t ha t  t he  wi t ne s s e s  who

t e s t i f i e d f or  t he  de f e nda nt s  r e ga r di ng t he  pl a i nt i f f ’ s  a c qui e s c e nc e

t o t he  ne w t e r ms  we r e  not  c r e di bl e .   I nde e d,  t he r e  we r e  nume r ous

i nc ons i s t e nc i e s  r e ga r di ng s t a t e me nt s  t he  de f e nda nt s '  wi t ne s s e s

ma de .   A t r i a l  c our t  " on a n i s s ue  whi c h hi nge s  on wi t ne s s  c r e di bi l -

i t y,  wi l l  not  be  r e ve r s e d unl e s s ,  ot he r  t ha n t he  or a l  t e s t i mony of

t he  wi t ne s s e s ,  t he r e  i s  f ound i n  t he  r e c or d  c l e a r ,  c onvi nc i ng

e vi de nc e  t o  t he  c ont r a r y. "   Te nne s s e e  Va l l e y Ka ol i n  Cor p.  v .  Pe r r y,

526 S. W. 2d 488,  490 ( Te nn.  App.  1974) .   We  f i nd no s uc h c ount e r -

va i l i ng e vi de nc e  i n  t he  r e c or d.   We  t he r e f or e  hol d t ha t  t he

Cha nc e l l or  wa s  c or r e c t  i n  de t e r mi ni ng t ha t  t he  f a c t s  of  t hi s  c a s e

a r e  gove r ne d by Ba l de r a c c hi .

The  s e c ond i s s ue  de a l s  wi t h t he  Cour t ' s  f i ndi ng t ha t  t he

pl a i nt i f f  di d not  a gr e e  t o  t he  c ha nge s  i n  how t he  de f e nda nt s

c a l c ul a t e d hi s  c ommi s s i ons .   I n  Ba l de r a c c hi ,  we  he l d t ha t  a

r e duc t i on of  s a l a r y f ol l owe d by a n a c c e pt a nc e  unde r  pr ot e s t  i n  a n
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e mpl oyme nt  c ont r a c t  doe s  not  e nd t he  or i gi na l  c ont r a c t  a nd c r e a t e

a  ne w one  wi t h ne w t e r ms .   Whi l e  de f e nda nt s  a dmi t  t ha t  a n e nf or c e -

a bl e  c ont r a c t  mus t  r e s ul t  f r om a  me e t i ng of  t he  mi nds ,  a nd t ha t  t he

me e t i ng of  t he  mi nds  c a nnot  be  a c c ompl i s he d by t he  uni l a t e r a l

a c t i on of  one  pa r t y ,  t he y c l a i m t ha t  i f  t he y c oul d not  uni l a t e r a l l y

i mpos e  t he  ne w c ommi s s i on t e r ms  on t he  pl a i nt i f f  wi t hout  hi s

a gr e e me nt ,  t he  pl a i nt i f f  c oul d not  r e - i mpos e  t he  or i gi na l  c ont r a c t

t e r ms  on t he m wi t hout  t he i r  a gr e e me nt .   We  f i nd t hi s  pos i t i on t o  be

unt e na bl e  unde r  ba s i c  pr i nc i pl e s  of  c ont r a c t  l a w.

The  de f e nda nt s  do not  di s put e  t ha t  t he  pl a i nt i f f  ha d be e n

wor ki ng f or  s ome  t i me  unde r  or a l  c ont r a c t s  whe r e by he  wa s  t o

r e c e i ve  35 pe r c e nt  of  a l l  s a l e s  f or  bot h c ompa ni e s .   Nor  do t he y

de ny t ha t  t he y a t t e mpt e d t o  i nt r oduc e  a  ne w c ompe ns a t i on s c he me

whi c h a l t e r e d t he  ba s i c  t e r ms  of  t he i r  a gr e e me nt .   Wha t  t he y

a ppa r e nt l y  f a i l e d t o  c ompr e he nd wa s  t ha t  t hi s  a c t i on a mount e d t o  a n

a t t e mpt e d uni l a t e r a l  a l t e r a t i on of  t he  t e r ms  of  t he  a gr e e me nt .

Whi l e  de f e nda nt s  ha d t he  powe r  t o  t e r mi na t e  t he  a gr e e me nt  ( whi c h

t he y di d not  do) ,  t he y di d not  ha ve  t he  powe r  t o  a l t e r  t he

a gr e e me nt  wi t hout  t he  a s s e nt  of  t he  pl a i nt i f f ,  whi c h,  a s  we  ha ve

a ddr e s s e d,  wa s  not  gi ve n.   As  we  he l d i n  Ba l de r a c c hi ,  modi f i c a t i on

of  a  c ompe ns a t i on a gr e e me nt  i n  a n e xi s t i ng c ont r a c t  c a nnot  be

a c c ompl i s he d by t he  uni l a t e r a l  a c t i ons  of  one  of  t he  pa r t i e s .

The r e f or e ,  t he  a c t i ons  by t he  de f e nda nt s  i n  i mpos i ng a  ne w

c ompe ns a t i on a gr e e me nt  we r e  i n  f a c t  uni l a t e r a l  a c t i ons  t o  whi c h
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t he r e  wa s  no mut ua l  a s s e nt .   The  de f e nda nt s '  a r gume nt  t ha t  t he

pl a i nt i f f  c oul d not  r e i mpos e  t he  or i gi na l  t e r ms   mus t  c ons e que nt l y

f a i l .   Si nc e  t he  pl a i nt i f f  ne ve r  a c c e pt e d t he  ne w t e r ms ,  t he y ne ve r

t ook e f f e c t ,  a nd t he  or i gi na l  t e r ms  r e ma i ne d i n  f or c e  unt i l  s uc h

t i me  a s  pl a i nt i f f  c e a s e d wor ki ng f or  t he  de f e nda nt s .  

The  f i na l  i s s ue  r a i s e d by t he  de f e nda nt s  que s t i ons  whe t he r  t he

da ma ge s  a wa r de d by t he  Cha nc e l l or  we r e  e xc e s s i ve  s i nc e  t he

pl a i nt i f f  a l l e ge dl y f a i l e d t o  f ul l y  pe r f or m a l l  of  hi s  dut i e s .

De f e nda nt s  pr e s e nt e d e vi de nc e  s howi ng t ha t  va r i ous  pe r s ona l

pr obl e ms  of  t he  pl a i nt i f f  a f f e c t e d hi s  s a l e s  i n  1990 a nd 1991,  a nd

t ha t  he  di d not  f ul l y  s e r vi c e  hi s  a c c ount s  a s  r e qui r e d.   De f e nda nt s

c i t e  t he  c a s e  o f  R. J .  Be t t e r t on Ma na ge me nt  Se r vi c e s ,  I nc .  v .

Whi t t e mor e ,  769 S. W. 2d 214 ( Te nn.  App.  1988)  f or  t he  pr opos i t i on

t ha t  i t  wa s  i mpl i c i t  i n t he  t r i a l  j udge ' s  di s c r e t i on t o de t e r mi ne

i f  one  pa r t y  di d or  di d not  f ul l y  pe r f or m hi s  obl i ga t i ons  unde r  a

c ont r a c t .   The  de f e nda nt s  a r gue  t ha t  t he  pl a i nt i f f  i n  t he  i ns t a nt

c a s e  di d not  f ul l y  pe r f or m a l l  of  hi s  obl i ga t i ons  unde r  t he

c ont r a c t ,  a nd s houl d not  ha ve  be e n a wa r de d t he  f ul l  a mount  of  hi s

c ommi s s i on pur s ua nt  t o  t he  or i gi na l  c ont r a c t s .   We  f i nd Be t t e r t on

t o be  di s t i ngui s ha bl e .   Be t t e r t on de a l t  wi t h a  pe r s on who wa s  hi r e d

t o or ga ni z e  a nd r un a  gol f  t our na me nt .   Shor t l y  be f or e  t he

t our na me nt  wa s  s c he dul e d t o  be gi n i t s  c a nc e l l a t i on be c a me  ne c e s -

s a r y.   As  a  r e s ul t ,  t he  pl a i nt i f f  wa s  una bl e  t o c ompl e t e  t he  j ob

t ha t  he  wa s  hi r e d t o  do.   The  de f e nda nt s  he r e  c l a i m t ha t  t he
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pl a i nt i f f  di d not  do  h i s  j ob t o t he  be s t  of  hi s  a bi l i t i e s  due  t o

pe r s ona l  pr obl e ms .   We  t hi nk a  di s t i nc t i on s houl d be  ma de  be t we e n

not  pe r f or mi ng we l l  a nd not  pe r f or mi ng  a t  a l l .   Whi l e  t he  pl a i n-

t i f f ' s  wor k ma y ha ve  s uf f e r e d be c a us e  of  pe r s ona l  pr obl e ms ,  t he r e

i s  no e vi de nc e  t ha t  he  wa s  una bl e  t o  c ompl e t e  hi s  dut i e s ,  a s  wa s

t he  c a s e  i n Be t t e r t on.   I t  i s  a l s o i mpor t a nt  t o not e  t ha t  t he

pl a i nt i f f  wa s  wor ki ng on a  c ommi s s i on ba s i s .   The r e f or e ,  i f  he  di d

not  pe r f or m hi s  r e s pons i bi l i t i e s  a s  we l l  a s  he  c oul d ha ve ,  hi s

l e ve l  of  pa y woul d be  a f f e c t e d.   Ye t  pl a i nt i f f  s ue d f or  a mount s  due

hi m on s a l e s  t ha t  he  ha d c ompl e t e d,  not  on s a l e s  t ha t  ma y or  ma y

not  ha ve  be e n e xpe c t e d of  hi m.   We  t he r e f or e  a f f i r m t he  Cha nc e l -

l or ' s  a wa r d of  da ma ge s  a ga i ns t  bot h de f e nda nt s .

The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.   Cos t s  of  a ppe a l

a r e  a dj udge d a ga i ns t  t he  de f e nda nt s  a nd t hi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

PAUL THOMPSON,                   ) HAMI LTON CHANCERY
                                ) C. A.  NO.  03A01- 9602- CH- 00058
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  HOWELL N.  PEOPLES
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
CRESWELL I NDUSTRI AL SUPPLY,      ) AFFI RMED AND REMANDED
I NC. ,  a nd CHEROKEE SUPPLY CO. ,   )
                                )
          De f e nda nt - Appe l l a nt s   )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd t he  e nt i r e  r e c or d.

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.   Cos t s  of  a ppe a l

a r e  a dj udge d a ga i ns t  t he  de f e nda nt s  a nd t hi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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                                  PER CURI AM


