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Plaintiff-Appellant, Sharron CogginsSmith (“Mother”), appeal sthetrial court’ sorder

denying her petition to modify the parties' final divorce decree.

ThepartiesweredivorcedinMay 1994. Thefind divorcedecreeawarded Defendant-
Appellee, Charles Stacey Smith (“ Father”), custody of the parties’ minor son and granted the M other
reasongble visitation rights. Although the final divorce decree is not included in the record on

appeal, the trial court apparently gave the following reason for awarding custody to the Father:

This Court is charged under its oath to do what isin the best interest
of the children caught in the web of adivorce. Thiscaseis aperfect
example of parents using or attempting to use a child as a club to
punishoneanother. Theevidencein thiscasebetrayswhat The Court
considers to be the worst housekeeping it has ever seen in twenty-
eight (28) years of law practice. The condition of this home dearly
shows a way of life and an uncaring attitude on the part of [the
Mother]. Thiscannot bein the best interest of the child born of this
union.

On June 24, 1994, a general sessions judge for Giles County signed a Temporary

Restraining Order (“TRQO") upon the Father’s motion. The TRO imposed the following restraints

on the Mother and certain family members:

[The Mother], her mother, and her sister, be and hereby are
restrained from and ordered not to come around [the Father] or
contact him at any time or any place or in any manner, including but
not limited to his residence, hiswork place, and the ball park.

This Restraining Order shall apply to and [the Mother], her

mother and sister are further restrained from contacting [the Father]
by telephone, by letter, or in person for any purpose. . . .

The TRO provided that it would remainin effect “ pending further orders of this Court.”? Therecord
on appeal falsto include a verified complaint or affidavit by the Father to justify issuance of the

TRO. See T.R.C.P. 65.03(1).

The Mother’s attorney quoted this portion of the final divorce decree at the hearing below.

*The general sessions court judge signed the order based upon the affidavit of the Father’'s
attorney stating that none of the district’ s circuit court judges were available to sign the order. See
T.R.C.P. 65.03(2).



In August 1994, the Mother filed a petition to modify thefinal decree of divorcein
which the M other requested thetrial court to set aside the TRO and to grant her increased visitation
with the child. The Mother subsequently filed an amended petition in which she also requested a
changein child custody from the Father to the Mother. As grounds for the change of custody, she
asserted the following changesin circumstances. (1) that the Mother had changed her lifestyleand
was now able to provide a stable, clean, loving home for her son; and (2) that, since the parties
divorce, the Father had attempted to interfere with the Mother’ s efforts to maintain a relationship
with her son. The Mother also asserted that the child was now of sufficient age and maturity under

Tennessee law to be heard asto his custody preference.

The Father answered the amended petition and asserted a counter-claim for child
support. In his answer and counter-claim, the Father requested that the Mother be required to pay
child support in accordance with the Child Support Guidelines® and to shareresponsibility for hedth

care related expenses. The Father also requested an award of his atorney’' s fees.

The trial court conducted an evidentiary hearing on these issuesin May 1995. On
July 3, 1995, the trial court entered an order denying the Mother’ s petition to modify, ordering the
Mother to pay child support in the amount of $37 per week and to share in the child's health care
rel ated expenses, and awarding theFather’ slaw firm $1,660in attorney’ sfees. Thetrial court’ sorder
additionaly provided that “all things and matters contained in the previous Order(s) of this Court
not in conflict herewith shall remain in full force and effect.” Although the trial court’s order did

not specifically address the TRO, the order effectively extended the TRO.

On appeal, the Mother presents the following issues for review:

1 Did the Chancellor err by failing to find that the
Temporary Restraining Order issued by Judge Lee was improperly
issued and therefore void?

2. In any event, did the Chancellor err in failing to set
aside the Temporary Restraining Order issued by Judge L ee?

¥See Tenn. Comp. R. & Regs. tit. 1240, ch. 2-4 (amended 1994).
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3. Did the Chancellor err in awarding atorney’ sfeesto
[the Father] below sua sponte without first allowing [the Mother] an
opportunity to inquire into the reasonableness of the fee?

4, Didthe Chancellor err by modifying thefinal Order of
divorce between the parties to provide that [the Mother] must now
pay child support and partial medical bills?

5. DidtheChancellor errinfailing to consider thewishes
of theminor child of the parties asto custody?

6. Did the Chancellor errinfailing to find amaterial and
unexpected change of circumstance in the life of [the Mother]

sufficient to support, along with the stated preference of the minor
child, achange of custody from [the Father] to [the Mother] ?

I. The Temporary Restraining Order

Asan initial matter, we conclude that the record on apped fails to support thetria
court’s issuance or continuance of the TRO. Rule 65.03(1) of the Tennessee Rules of Civil

Procedure provides that:

A restraining order may be granted at the commencement of
the action or during the pendency thereof without notice, if it is
clearly shown by verified complaint or affidavit that the applicant’s
rights are being or will be violated by the adverse party and the
applicantwill suffer immediateand irreparabl einjury, loss or damage
before notice can be served and a hearing had thereon.

T.R.C.P.65.03(1). Therecord in this case contains no verified complaint or affidavit setting forth
the bases for issuance of the TRO.* Based on the record before us, therefore, we are unable to
determine whether the general sessions judge who initially issued the TRO complied with the

procedural requirements of Rule 65.03(1).

Therecord doesindicate, however, that both the general sessionsjudge and thetrial
court failed to comply with Rule 65 in that both failed to set forth reasons on the record when they

extended the TRO. By makingthe TRO effective*pendingfurther ordersof thisCourt,” thegeneral

*Further, the record contains no evidence that the Father gave an injunction bond “for the
payment of such costs and damages as may be incurred or suffered” by the Mother in the event she
was found “to have been wrongfully restrained or enjoined.” T.R.C.P. 65.05.
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sessionsjudge extended the TRO beyond thefifteen-day timelimit permitted by Rule 65.03(5).> But
in doing so, the general sessions judge failed to set forth reasons for the extension as required by
Rule 65.03(5) (“The reasons for the extension shall be entered of record.”). Additionally, and as
noted previoudly, thetrial court’ sorder effectively extended the TRO becausethe order provided that
previous orders of the court “shall remainin full force and effect.” Although the trial court heard
some evidence at the hearing below regarding the justification for issuing the TRO,® thetrial court’s

order fails to include the reasons for extending the TRO as required by Rule 65.03(5).

Further, authorities have noted that the extension of a temporary restraining order
converts the order into a temporary or preliminary injunction. See 43 C.J.S. Injunctions § 10b
(1978) (“Unless atemporary restraining order is extended by the court, which, in effect, convertsit
into a preliminary injunction, it ceases to be operative at the expiraion of the time fixed by its
terms.”); 42 Am. Jur. 2d Injunctions § 14 (1969) (“Although the restraining order made at the
commencement of the action would, by its own terms, expire at the hearing of the order to show
cause, if at that timeit is continued until the termination of the suit, the order so continuing itisin
fact a new and distinct restraint, and itself constitutes a preliminary injunction.”). In thisregard,
Rule 65.04(6), relative to temporary injunctions, providesthat “ [i] n granting, denying or modifying
a temporary injunction, the court shall set forth findings of fact and conclusions of law which
constitute the grounds of its action.” T.R.C.P. 65.04(6). In the present case, neither the general

sessions judge’ s TRO nor thetrial court’s order extending the TRO contain such findings.

°As pertinent, Rule 65.03(5) provides that:

Every temporary restraining order granted without notice shall expire by its terms
within such time after entry, not to exceed fifteen days, as the Court fixes, unless
within the time so fixed the order, for good cause shown, is extended for a like
period, or unlessthe party against whom the order isdirected consentsthat it may be
extended for alonger period. . . .

T.R.C.P. 65.03(5).

®At the evidentiary hearing, the Father testified that he obtained the TRO after an incident
at theball park. According tothe Father, the M other and the Mother’ s mother attempted to interfere
when the Father was disciplining the child. The Mother warned the Father that he “was going to get
in trouble for whipping [the child].” The Mother’s mother dso objected and, when she became
violent, the Father called the police. Although the Mother’s sister was not present during the
incident, the Father included the sister in the TRO because the sister previously had tried to interfere
with the Father seeing the child at ball practice.



Rule 65.07 providesthat:

In domestic relations cases, restraining orders or injunctions may be
issued upon such terms and conditions and remain in force for such
time as shall seem just and proper to the judge to whom application
therefor is made, and the provisions of this Rule shall be followed
only insofar as deemed appropriate by such judge.

T.R.C.P. 65.07. We are cognizant of the discretion given to trial courts to issue restraining orders
and temporary injunctionsin domestic cases pursuant to Rule 65.07; however, wedo not believethat
thisruleenvisionsaTRO remaining in effect ad infinitum. See43 C.J.S. Injunctions§ 10b (1978)
(“ A temporary restraining order is of short duration, and should be limited to the time specified by
statute or to such areasonable time as may be necessary to notify the adverse party.”); 42 Am. Jur.
2d Injunctions § 10 (1969) (“The purpose of [a temporary restraining order] is to restrain the
defendant for what should be a very brief period, pending a hearing on the application for a
temporary injunction.”). Nor do we believe that thisrule envisionsdispensing with the requirement
that the trial court enter reasons or findings of record when extending a TRO or when granting a
temporary injunction. See, e.g., Carpenters District Council v. Cicci, 261 F.2d 5, 7 (6th Cir. 1958)
(holding that formal findings of fact were mandatory where federal rule 52(a) required that “in
granting or refusing interlocutory injunctions the court shall similarly set forth the findings of fact
and conclusions of law which constitute the grounds of its action.”). Accordingly, we vacate the

TRO.

[1. Child Custody

Weaffirm, however, thetrial court’ srefusal to change custody from the Father to the
Mother. In a custody modification proceeding, the comparative fitness analysis of the original
custody proceeding isno longer determinative. Instead, the non-custodial parent has the burden of
proving amaterial change in circumstances “ compelling enough to warrant the dramatic remedy of
changed custody.” Musselman v. Acuff, 826 S.\W.2d 920, 922 (Tenn. App. 1991). We conclude

that the Mother has failed to meet this burden in the present case.



The Mother first contended that amaterial change in circumstances had occurred in
that the Father had interfered with the Mother’ s visitation rights with the child. Specifically, the
Mother testified, the Father had refused to let the Mother’s sister pick up the child for visitation
when the Mother worked late, had at times refused to permit the Mother to interact with the child
at theball park when it was not the Mother’ svisitation time, and had schedul ed sports activitiesand

trips during the Mother’ s visitation time.

Although the Father admitted that he objected to the Mother’ s sister picking up the
child, the Father denied preventing the child from speaking to the Mother at ball games. Further,
relative to an out-of-town trip to see the Atlanta Braves that the Father scheduled during the
Mother’ svisitation time, the M other acknowledged that she did not |ose any visitation time because
she was able to swap weekends with the Father. Under these circumstances, the trial court did not

err in refusing to modify custody based on the Father’ s interference with the Mother’s visitation.

The Mother also contended that a material changein circumstances had occurred in
the Mother’ s lifestyle which warranted a change in custody. The Mother testified that, since the
divorce, the Mother had gained full-time employment, had begun attending church, and was now
living in her mother’s home which she helped to keep clean and well-maintained. The Mother
blamed her past housekeeping problems on the fact that she wasin abad marriage for almost twelve
years.

Again, we are unable to conclude that the trial court erred in refusing to modify
custody based on this asserted change in circumstances. Although such an improvement in the
Mother’ s lifestyle might have made a difference in the comparativefitness analysis of the original
custody proceeding, wereiterate that comparative fitness is no longer the standard at this stage of
the proceedings. Rather, the Mother was required to prove that the improvement in her lifestyle
constituted amaterial change in circumstances compelling enough to warrant the dramatic remedy

of changed custody. Musselman v. Acuff, 826 SW.2d at 922. While the Mother’s improved



lifestyleiscommendable, we agreewith thetrial court that, under the circumstances of thiscase, any

change demonstrated by the Mother did not warrant a modification of custody.’

In holding that the trial court did not err in denying the Mother’s petition to modify,
we reject the Mother’s contention that the trial court failed to properly consider the wishes of the
child. Asconceded by the Mother on appeal, the child' s stated preferenceis not binding upon the
trial court but is just one of the factors to be considered by the court in making its custody
determination. See Harrisv. Harris, 832 SW.2d 352, 353-54 (Tenn. App. 1992) (decided under
T.C.A. 836-6-102 (1991)); seealso T.C.A. § 36-6-106(7) (Supp. 1995) (effective June 12, 1995) 2
Here, thetrial court properly conducted an in camerainterview of the child, who was twelve years
old at thetime of the hearing. Thefact that thetrial court’ s ultimate custody determination was not

in accordance with the child’ s wishes does not constitute grounds for reversd.

[11. Child Support

Wealsoreject the M other’ scontention that thetrial court erred by ordering her to pay
child support to the Father in the amount of $37 per week. At the time of the divorce, the Mother
worked part-time at agrocery store where her salary averaged $100 to $120 per week. At thetime
of the hearing on the Mother’ s petition, however, the Mother had gained full-time employment and

was earning a net income of $178.10 per week.

"We also note that this court previously has “emphasized the importance of continuity of
placement in custody cases.” Hall v. Hall, 1995 WL 316255, at *2 (Tenn. App. 1995) (citing
Contrerasv. Ward, 831 S.W.2d 288, 290 (Tenn. App. 1991), and Bah v. Bah, 668 S.W.2d 663, 666
(Tenn. App. 1983)). There was evidencein this case that the child has benefited from living in the
stable environment provided by the Father.

8Section 36-6-106 becameeffective after thetrid court conducted the evidentiary hearingin
this case but before the court entered its order denying the Mother’ s petition. 1995 Tenn. Pub. Acts
428. Under Section 36-6-106, the trial court, in making custody determinations, is required to
consider, among other factors, “[t]he reasonable preference of the child if twelve (12) years of age
or older.” T.C.A. 836-6-106(7) (Supp. 1995).



Contrary to the Mother’s contention on appeal, thisincreasein incomewas sufficient
to warrant the change in child support made by the trial court in thiscase. As this court recently

explained,

[Tennessee Code Annotated Section] 36-5-101(a)(1)
(Supp. 1994) presently empowers the trid court to increase or
decrease a child support award “when there is found to be a
significant variance, as defined in the child support guidelines
[between the guidelines and the amount of support currently
ordered].” Prior to the effective date of the Act of April 21, 1994,
[Section] 36-5-101(a)(1) permitted a change in child support only in
the presence of changed circumstances.

The change in [Section] 36-5-101(a)(1) allows the court to
recognize that an increase in anon-custodial parent’sincome can be
achanged circumstanceif theincreaseresultsinasignificant variance
from the guidelines support amount. This is consistent with the

computation of child support being based upon aflat percentage of
the non-custodial parent’s net income.

Hall v. Hall, 1995 WL 316255, at *5 (Tenn. App. 1995) (footnote omitted).

Inthepresent case, application of the Child Support Guidelinesresultsinasignificant
variance between the amount of child support previously ordered (zero) and the current guidelines
amount ($37 per week, or roughly $160 per month). Under these circumstances, thetria court did
not err in ordering the Mother to begin paying child support to the Father in accordance with the

guidelines.

V. Attorney' s Fees

Whilewe conclude that the trial court did not err in determining the issues of child
custody and support, we are unableto affirm thetrial court’ saward of attorney’sfees. Werecognize
that thetrial court was authorized by statute to order the Mother to pay the Father’ s attorney’ sfees.
See Sherrod v. Wix, 849 SW.2d 780, 785 (Tenn. App. 1992); T.C.A. 8 36-5-103(c) (Supp. 1994).
Here, however, the record contains no evidence to support the trial court’s award of $1,660 to the
Father’ slaw firm. Although the Father’ sanswer and counter-claim requested an award of attorney’s
fees, the Father neither produced evidence at the hearing nor submitted affidavitsin support of such
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an award. See, e.g., Dover v. Dover, 821 SW.2d 593, 595 (Tenn. App. 1991) (holding that trial
court properly based award of attorney’s fees on affidavit of wife's attorney where husband failed
to object to procedure employed); Hennessee v. Wood Group Enterprises, 816 SW.2d 35, 37
(Tenn. App. 1991) (holding that, dthough atorney’ saffidavit would have been preferable, trid court
properly awarded attorney’s fees based on client’s testimony as to fees paid). Accordingly, we

vacate that portion of the trial court’s order requiring the Mother to pay $1,660 to the Father’s law

firm.

V. Conclusion

We vacate the TRO and the award of attorney’sfees. In all other respects, thetrial
court’ sorder denying the M other’ spetition to modify isaffirmed. Costsof thisappeal aretaxed one-

half to the Father and one-half to the M other, for which execution may issue if necessary.

FARMER, J.

CONCUR:

CRAWFORD, PJ., W.S.

LILLARD, J.
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