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I N THE COURT OF APPEALS

MARY SWETT,                      ) HAMBLEN CHANCERY COURT
                                ) C. A.  NO.  03A01- 9601- CH- 00020
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WI LLI AM L.  J ENKI NS
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
MARGARET GORDON,                 ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

DOUGLAS R.  BEI ER,   Eva ns  & Be i e r ,  Mor r i s t own,  f or  Appe l l a nt .

THOMAS D.  SHELBURNE,  Roge r s vi l l e ,  f or  Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

I n  t hi s  a c t i on,  t he  pl a i nt i f f  s ought  j udgme nt  a ga i ns t  t he

de f e nda nt  f or  t he  s um of  $99, 960. 00 a l l e ge dl y due  unde r  t he  t e r ms
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of  a n or a l  c ont r a c t  f or  a c c ount i ng s e r vi c e s  s he  ha d pr ovi de d t o  t he

de f e nda nt .   The  de f e nda nt  a ns we r e d a nd de ni e d t he  a l l e ga t i ons  of

t he  pl a i nt i f f  r e l a t i ng t o t he  de bt .   Af t e r  a  be nc h t r i a l  t he  t r i a l

c our t  e nt e r e d j udgme nt  i n  f a vor  of  t he  pl a i nt i f f  i n  t he  a mount  of

$3, 440. 00 pl us  i nt e r e s t  of  10% pe r  a nnum f r om J une  1,  1993.   The

pl a i nt i f f  a ppe a l s .   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

Ma r y Swe t t  a nd he r  hus ba nd we r e  ne i ghbor s  a nd a c qua i nt a nc e s  of

Ma r ga r e t  Gor don a nd he r  hus ba nd,  Ma r vi n Gor don.   At  s ome  poi nt ,  Mr .

Gor don e xpr e s s e d t o  Mr .  Swe t t  t ha t  he  wa s  unha ppy wi t h t he

f i na nc i a l  de a l i ngs  a t  hi s  l a w of f i c e ,  a  pa r t ne r s hi p known a s  Noe  &

Gor don.   Mr .  Swe t t  s ugge s t e d t ha t  Mr .  Gor don t a l k t o hi s  wi f e  t o

s e e  i f  s he  c oul d be  of  a ny a s s i s t a nc e .   Mr s .  Swe t t  ha d s i gni f i c a nt

t r a i ni ng t owa r d be c omi ng a  Ce r t i f i e d Publ i c  Ac c ount a nt ,  but  a t  a l l

t i me s  ma t e r i a l ,  s he  wa s  not  l i c e ns e d i n  a ny a c c ount i ng or  r e l a t e d

f i e l ds .   Mr .  Gor don s poke  wi t h Mr s .  Swe t t  a bout  hi s  c onc e r ns  a nd

s he  a gr e e d t o  he l p hi m.   Whi l e  s he  de f e r r e d  bi l l i ng f or  he r

s e r vi c e s ,  he  a s s ur e d he r  ma ny t i me s  t ha t  s he  woul d be  pa i d.   Thi s

s i t ua t i on c ont i nue d f or  a bout  t hr e e  ye a r s .

Bot h Mr .  Noe ,  Mr .  Gor don' s  pa r t ne r ,  a nd Mr .  Gor don di e d be f or e

t hi s  c ont r ove r s y a r os e  be t we e n Mr s .  Swe t t  a nd Mr s .  Gor don.  Mr s .

Gor don qua l i f i e d a s  t he  pe r s ona l  r e pr e s e nt a t i ve  of  t he  e s t a t e  of

Mr .  Gor don.   Shor t l y  a f t e r  Mr .  Gor don' s  de a t h,  Mr s .  Gor don a s ke d

Mr s .  Swe t t  f or  a  bi l l  f or  he r  s e r vi c e s .   Mr s .  Swe t t  pr oduc e d a n
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i nvoi c e  f or  3332 hour s  of  wor k c ove r i ng a  t i me  pe r i od r a ngi ng f r om

1990 t hr ough 1993 a ppa r e nt l y  a t  a  r a t e  of  $30. 00 pe r  hour  f or  a

t ot a l  of  $99, 960. 00.  Mr s .  Gor don r e f us e d t o  pa y t ha t  a mount .

Whe n ne got i a t i ons  f a i l e d,  Mr s .  Swe t t  i ns t i t ut e d t hi s  a c t i on

a ga i ns t  Mr s .  Gor don i ndi vi dua l l y  f or  t he  a l l e ge d a nd unpa i d de bt .

At  t he  s a me  t i me ,  s he  f i l e d a n i de nt i c a l  c l a i m a ga i ns t  Mr .  Gor don’ s

e s t a t e  e xc e pt  t ha t  t he  a mount  c l a i me d wa s  f or  $64, 850 a nd ba s e d on

$20. 00 pe r  hour  r a t he r  t ha n $30. 00 pe r  hour .

At  t he  t r i a l ,  Mr s .  Swe t t ' s  r e c or ds  we r e  i nt r oduc e d r e f l e c t i ng

t he  t i me  a l l e ge dl y s pe nt  on t he  Gor dons '  pe r s ona l  a c c ount s  a nd

va r i ous  a c c ount s  be l ongi ng  t o  Mr .  Gor don' s  l a w f i r m a nd r e l a t e d

bus i ne s s e s .   I n  a ddi t i on e xpe r t  t e s t i mony wa s  e l i c i t e d  r e ga r di ng

t he  a mount  of  t i me  t ha t  woul d be  r e a s ona bl e  f or  t he  wor k pe r f or me d

by Mr s .  Swe t t  a nd t he  r e a s ona bl e  hour l y r a t e  c ha r ge a bl e  f or  s uc h

wor k.

Mr s .  Swe t t  c l a i me d c ompe ns a t i on f or  e i ght  hundr e d t we nt y- t wo

a nd one - ha l f  hour s  f or  t i me  s he  c l a i ms  wa s  e xpe nde d f or  pe r s ona l

s e r vi c e s  f or  t he  Gor dons .   Af t e r  he a r i ng a l l  t he  e vi de nc e ,  t he

t r i a l  c our t  a wa r de d Mr s .  Swe t t  a  j udgme nt  f or  onl y a  por t i on of  t he

c ompe ns a t i on c l a i me d f or  t he  wor k pe r f or me d f or  t he  Gor dons .   The

c our t  de t e r mi ne d t ha t  a  t ot a l  of  one  hundr e d s e ve nt y- t wo hour s  wa s
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a  r e a s ona bl e  a mount  of  t i me  f or  t he  wor k pe r f or me d f or  t he  Gor dons

i ndi vi dua l l y  a nd a l l owe d Mr s .  Swe t t  t he  hour l y f e e  of  $20. 00.

Mr s .  Swe t t  ha s  a ppe a l e d r a i s i ng a  s i ngl e  i s s ue  f or  our  r e vi e w:

Whe t he r  t he  t r i a l  c our t  e r r e d i n  di s mi s s i ng a ppe l l a nt ' s  c ompl a i nt

i n pa r t  a nd f i ndi ng t ha t  a  c ont r a c t  e xi s t e d,  but  onl y f or  a  por t i on

of  t he  s e r vi c e s  a ppe l l a nt  r e nde r e d a ppe l l e e ?   We  f e e l  t ha t  t he

i s s ue  c a n be  mor e  s i mpl y a nd c onc i s e l y s t a t e d,  i . e . ,  doe s  t he

e vi de nc e  pr e ponde r a t e  a ga i ns t  t he  f i ndi ngs  of  t he  t r i a l  c our t ?

Our  s t a nda r d of  r e vi e w i s  ma nda t e d by Rul e  13( d) ,  Te nne s s e e

Rul e s  of  Appe l l a t e  Pr oc e dur e .   " Unl e s s  ot he r wi s e  r e qui r e d by

s t a t ut e ,  r e vi e w of  f i ndi ngs  of  f a c t  by t he  t r i a l  c our t  i n c i vi l

a c t i ons  s ha l l  be  de  novo upon t he  r e c or d of  t he  t r i a l  c our t ,

a c c ompa ni e d by a  pr e s umpt i on of  t he  c or r e c t ne s s  of  t he  f i ndi ng,

unl e s s  t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e . "

The  a ppe l l a nt  ha s  c ha r a c t e r i z e d t he  a c t i ons  of  t he  t r i a l  c our t

a s  a  di s mi s s a l  of  a  por t i on of  t he  a ppe l l a nt ' s  c l a i m.   We  a gr e e

t ha t  t he  c our t  de ni e d a  l a r ge  por t i on of  t he  a ppe l l a nt ' s  c l a i m,  i n

de bt ,  a ga i ns t  Mr s .  Gor don i ndi vi dua l l y;  howe ve r ,  unde r  hi s  r ul i ng

he  ma de  no f i ndi ngs  a s  t o  t he  va l i di t y  of  t he  r e ma i nde r  of  t he

c l a i ms  f i l e d a ga i ns t  t he  e s t a t e  of  Mr .  Gor don by Mr s .  Swe t t .   The

a ppe l l a nt ' s  c l a i m a ga i ns t  t he  Es t a t e  of  Ma r vi n Gor don wa s  f or  wor k

r e l a t i ng t o  " Noe  & Gor don At t or ne ys " ,  " Ma r vi n E.  Gor don,  At t or ne y"
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a nd " Ma r vi n & Ma r ga r e t  Gor don. "   The  r e c or d c l e a r l y  r e f l e c t s  t ha t

a  por t i on of  t he  c l a i m f i l e d a ga i ns t  t he  e s t a t e  a nd de s i gna t e d a s

" Ma r vi n a nd Ma r ga r e t  Gor don"  we r e  c l a i ms  c ha r ge a bl e  a ga i ns t  t he

Gor don e s t a t e  a nd not  Mr s .  Gor don pe r s ona l l y .  I n  a ny e ve nt ,  t he r e

wa s  a mpl e  e vi de nc e  i n  t he  r e c or d t o  s uppor t  t he  f i ndi ng  of  t he

t r i a l  c our t  t ha t  one  hundr e d s e ve nt y- t wo hour s  wa s  a  r e a s ona bl e

t i me  t o a l l ot  t o Mr s .  Swe t t .   Fur t he r  t he r e  i s  a mpl e  e vi de nc e  t o

e s t a bl i s h r e a s ona bl e  c ompe ns a t i on a t  $20. 00 pe r  hour .   

We  e mpha s i z e  t ha t  t hi s  a c t i on wa s  i ns t i t ut e d a ga i ns t  Mr s .

Gor don i ndi vi dua l l y  a nd i n  no ot he r  c a pa c i t y .   The r e f or e ,  i t  i s

c l e a r  t ha t  a  j udgme nt  ma y be  pr ope r l y a wa r de d a ga i ns t  Mr s .  Gor don

f or  he r  pe r s ona l  l i a bi l i t i e s  t o  t he  pl a i nt i f f  a nd not hi ng mor e .

We  f i nd t ha t  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

f i ndi ngs  of  t he  t r i a l  c our t .  The  e vi de nc e  i s  i ns uf f i c i e nt  t o

de mons t r a t e  e i t he r  e xpr e s s l y or  i mpl i e dl y a nd wi t h t he  r e qui s i t e

de gr e e  of  c e r t a i nt y t ha t  Mr s .  Gor don a gr e e d t o  pa y f or  t he  s e r vi c e s

whi c h  Mr s .  Swe t t  pe r f or me d on be ha l f  of  Mr .  Gor don i ndi vi dua l l y ,

i n hi s  c a pa c i t y  a s  a n a t t or ne y or  f or  hi s  l a w f i r m or  r e l a t e d

bus i ne s s e s .

I n or de r  t o  e nf or c e  a  c ont r a c t  i n  Te nne s s e e ,  t he
c ont r a c t  mus t  r e s ul t  f r om a  me e t i ng of  t he  mi nds  a nd mus t
be  s uf f i c i e nt l y  de f i ni t e  t o  be  e nf or c e d .  J ohns on v.
Ce nt r a l  Na t i ona l  I ns ur a nc e  Co.  of  Oma ha ,  210 Te nn.  24,
34- 35,  356 S. W. 2d 277,  281 ( 1962) .  I nde f i ni t e ne s s  a s  t o
a ny e s s e nt i a l  e l e me nt  of  a n a gr e e me nt  ma y pr e ve nt  t he



1It appears that the plaintiff would have us infer from the mere presence of
the defendant when discussions were going on between Mrs. Swett and Mr. Gordon that
the defendant acquiesced in and became obligated to pay for all the plaintiff's
services.
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c r e a t i on of  a n e nf or c e a bl e  c ont r a c t .  J a me s t owne  on
Si gna l ,  I nc .  v .  Fi r s t  Fe de r a l  Sa vi ngs  a nd Loa n As s oc ' n . ,
807 S. W. 2d 559 ( Te nn.  App.  1990) .

Pe opl e s  Ba nk v.  Cona gr a  Poul t r y  Co. ,  ( Te nn.  App.  1991) .

We  a r e  of  t he  opi ni on t ha t  t he  e vi de nc e  doe s  not  e s t a bl i s h

t ha t  t he r e  wa s  a ny me e t i ng of  t he  mi nds  r e ga r di ng a n obl i ga t i on on

t he  pa r t  of  Mr s .  Gor don t o  pa y  t he  de bt s  of  he r  hus ba nd or  hi s

bus i ne s s e s . 1  We  a gr e e  wi t h t he  c ha nc e l l or  t ha t  t he  de bt s ,  i f  a ny,

owe d t o  Mr s .  Swe t t  by Mr .  Gor don i ndi vi dua l l y ,  by hi s  l a w f i r m or

ot he r  bus i ne s s e s  mus t  be  pur s ue d a ga i ns t  t he  e s t a t e  of  Mr .  Gor don.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  a s s e s s e d

a ga i ns t  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o t he  t r i a l  c our t

f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

_______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

MARY SWETT,                      ) HAMBLEN CHANCERY COURT
                                ) C. A.  NO.  03A01- 9601- CH- 00020
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WI LLI AM L.  J ENKI NS
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
MARGARET GORDON,                 ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Cha nc e r y Cour t  of  Ha mbl e n Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  a s s e s s e d

a ga i ns t  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t

f or  t he  c ol l e c t i on t he r e of .
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                                  PER CURI AM


