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G n o

This is an appeal by plaintiff/appellant, Cornelia Simons,
fromthe judgnent of the chancery court which upheld the decision
of defendant/appell ee, Tennessee Departnent of Enpl oynent Security

(“the Departnent”), to deny plaintiff unenploynent benefits.
l. Factual Hi story

Def endant / appel | ee, Ccci dent al Chem cal Cor poration
(“Cccidental”), hired plaintiff on 16 February 1987. (Qccidenta
informed plaintiff when they hired her that they expected enpl oyees
to have an absentee rate of no nore that two percent a year. Wile
enpl oyed with Cccidental, plaintiff received several warnings
concerni ng her job performance, her job-related injuries, and her
absentee rate. On 28 Cctober 1987, Cccidental term nated
plaintiff. Richard R Karcher, Cccidental's human resource manager
at the tine of plaintiff's enploynent, testified that Occi dental

term nated plaintiff based on the totality of her record.

While working at Cccidental, plaintiff perfornmed two jobs.

The first was in the netal yard where plaintiff broke metal with a

sl edge hamrer and loaded it into pans. Ccci dental expected
enpl oyees to fill a certain nunber of pans per day. Plaintiff's
second job title was “tapper helper.” Plaintiff described a tapper

hel per as one who “hel ps set up for a netal tap and between setting

up for a netal taps, [does] slag taps.

During her eight nonths on the job, three different
investigators filled out a total of five accident investigation
reports involving injuries received by plaintiff. On 2 March 1987,
the investigator wote: “Enpl oyee picked up a piece of netal to put

into nmetal pan, the netal slipped fromher |eft hand and scratched
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her left arm” Fourteen days |ater, another investigator wote:
“Enpl oyee was standi ng i n hallway of #1 fce when nodules fell from
Burden Bin hitting enployee on Back and Hands.” The third
investigator filled out two reports on 3 May 1987. In the first,
he wote: “[S]he rubbed up against a feed chute casting, getting

acid on her shirt. At about 12: N, she called the board room and

said there was sonething hot on her shirt.” In the second, he
wote: “[S]he started to clinb down and slipped and fell on the
roof. No one had seen her fall.” Lastly, on 11 May 1987, Mack

Whiteside filled out an accident report because plaintiff “was
pitching nmetal into netal pan, when her mddle right finger struck
[the] pan.” In two of these reports, plaintiff is to sonme extent
bl amed for the accident. 1In the 2 March report, the investigator
stated: “Enployee said her gloves were |oose and caused netal to
slip” and checked “Lack of Know edge or Skill” under a section of
the report. In the 11 My accident report, the investigator
concluded that plaintiff “was standing too close to [the] pan,

[flailure to watch for [the] pan.”

Occidental considered plaintiff a probationary enpl oyee until
17 May 1996. VWhile on probation, plaintiff received weekly
eval uati ons fromher supervisors. O the 65 scores received during
the evaluation period, plaintiff's supervisors rated her as good
44.62 percent of the time, as margi nal 38.46 percent of the tineg,
and as unsatisfactory 16.92 percent of the tine. Ccci dent al
claimed that it would not retain a probationary enpl oyee with t hese
scores, but it had nade an exception in plaintiff's case in order

to sal vage a femal e enpl oyee.

Athird reason for plaintiff's term nati on was her attendance
record. During her eight nonths on the job, plaintiff had nultiple
absences. The following chart lists the dates on which she was

absent or tardy and provides a brief explanation of the reasons
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gi ven for the absences.

2/ 27/ 89 Plaintiff mssed 7 hours because of a fever.

3/ 2/ 89 Plaintiff mssed 1 hour because of a work-rel ated
injury. (authorized)

4/ 3/ 89 Plaintiff mssed 1 day because of a sinus infection.

4/ 14/ 89 Plaintiff mssed 1 day because of an at-hone injury.

5/3/89 & |Plaintiff mssed 2 days because of a work-rel ated

5/ 4/ 89 injury.

5/ 15/ 89 Plaintiff m ssed half an hour because of personal
busi ness.

5/23/89- [Plaintiff m ssed 4 days because of a bronchia

5/ 26/ 89 i nfection.

5/30/89- |Plaintiff mssed 11 days due to a work-rel ated

6/ 15/ 89 injury.

6/16/89- [Plaintiff mssed 3 days due to a disciplinary

6/ 18/ 89 suspensi on.

6/ 19/ 89 Plaintiff mssed 2 hours. (authorized)

7/ 8/ 89 Plaintiff mssed 5.5 hours. (authorized)

8/ 3/ 89- Plaintiff mssed 5 days due to a disciplinary

8/ 7/ 89 suspensi on.

8/ 19/ 89 Cccidental granted plaintiff permssion to m ss one
day to tend to her personal business.

8/ 21/ 89 Occidental granted plaintiff perm ssion to mss one
day to tend to her personal business.

8/ 25/ 90 Plaintiff mssed 1 day because she slept |ate.

9/ 3/ 89- Plaintiff m ssed 10 days due to a disciplinary

9/ 15/ 89 suspensi on.

10/19/89 | Plaintiff was 15 mnutes | ate.

10/ 22/89 [ Plaintiff was 15 mnutes |ate.

10/23/89 [ Plaintiff was 3.5 hours |ate because of car trouble.

The i nformation found in this chart cane fromQcci dental 's absent ee

report and other evidence in the record. Al though the absentee

report lists sone absences as authorized or unauthorized,* the

report fails to classify each absence. Thus, we have attenpted to

classify the absences based on the amount of tinme mssed and the

reason for the absence. Al totaled, plaintiff was either absent

or tardy 48 days. She m ssed portions of 5 days and was tardy 3

days. She missed the remaining 40 days entirely. O these 40

1 occidental required their enmployees to have an absentee rate of no
more than two percent per year. \When calculating an enployee's absentee rate,
Occi dental included unauthorized absences, but did not include authorized or
di sci plinary absences.



days, plaintiff mssed 18 for disciplinary reasons; 9 because of
per sonal business, sickness, or oversleeping; and 13 because of

wor k-rel ated injuries.

As previously stated, plaintiff received various witten and
oral warnings. There are five witten warnings in the record. On
29 May 1987, plaintiff received two warnings. The first warned
that her job performance was poor and that future poor performance
could result in disciplinary action including discharge. The
second warning stated that plaintiff had excessive absences and
that Cccidental would take disciplinary action if plaintiff's
attendance did not i nprove. The third warning cane on 16 June
1987. Cccidental warned plaintiff that her job performance was
poor, discussed her higher than average rate of on-the-job injury,
and placed her on a three day suspension. On 3 August 1987,
Occi dental warned plaintiff that her production in the netal yard
was |less than other enployees and placed her on a seven day
suspensi on. The final warning came a nonth later. Ccci dent al
recogni zed that plaintiff's production had i nproved, but nai ntai ned
that it was still below that of other enployees. Mor eover,
Ccci dental conplained of plaintiff's absentee rate. Finally, the
war ni ng placed plaintiff on a two week suspension and stated that
Cccidental would termnate plaintiff if her job perfornmance did not

i mprove

There is evidence of three oral warnings or discussions.
During the first discussion the participants discussed plaintiffs
performance, her absentee rate, and her conplaints regarding
several male enployees. Five days later, plaintiff's supervisor
reviewed plaintiff's weekly evaluations with her. Finally, on 1
Sept enber 1987, there was sone discussion regarding plaintiff's
attendance record and her production. Richard R Karcher told

plaintiff that COccidental was going to suspend her for two weeks
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and that this was her final chance.

1. PROCEDURAL HI STORY

After being termnated, plaintiff applied for unenploynent
benefits. The Departnment denied plaintiff's application because it

found she was guilty of m sconduct based on her absentee rate, her

job performance, and her safety record. Plaintiff filed an
adm ni strative appeal. Follow ng a hearing, the Appeals Tribunal
affirmed the denial, and the Board of Review (“the Board”)

concurred. Plaintiff appealed the case to the chancery court, the
court of appeals, and the Suprene Court. The Suprene Court
concl uded that the Departnent had not properly notified plaintiff
of her right to counsel. Thus, the Suprene Court renanded the case

for a new hearing.

On remand, the Board held a de novo hearing to determ ne
whet her plaintiff's absentee, work performance, and safety records
evi denced m sconduct. On 16 Novenber 1993, the Board issued its
deci sion denying plaintiff benefits pursuant to Tennessee Code
Annot at ed section 50-7-303(a)(2).2 Inits decision, the Board nmade
the follow ng findings of fact and concl usi ons of | aw

The clai mant was discharged for poor job performance,

havi ng excessive and carel ess accidents and excessive

absent eei sm

The cl aimant alternated between two jobs in

t he p]aht: a yard | aborer and tapper hel per. Bot h of
these jobs were physically demanding, particularly the
yard |aborer job. . . . The claimant was warned and

di sciplined at various tinmes during her enploynent for
failure to performsatisfactorily on both of these jobs.
However, we find that the claimant nade a reasonable
effort to performthese jobs, but | acked the wherew t hal
to performthemup to the enpl oyer's standards.

The claimant was also disciplined for having
excessi ve and/or carel ess accidents. . . . However, the

2 This section provi des that the Department may deny benefits to a

claimant if it finds the claimnt “has been discharged from such cl ai mant's
nost recent work for m sconduct connected with such claimnt's work .
TENN. CopE ANN. 8§ 50-7-303(a)(2) (1991 & Supp. 1995).
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evidence is not sufficient for us to find as fact that
the claimant was at fault in any of these accidents.

CONCLUSI ONS OF LAW The Board of Review holds that the
claimant is disqualified for benefits under TCA 50-7-
303(a)(2) because she was discharged for m sconduct
connected with work. . . . Inour opinion, the claimant's
conduct was careless or negligent to the extent that it
denonstrated a substanti al disregard of her obligations.
The cl ai mant had nunerous probl ens during her enpl oynent
with Cccidental Chemical, for which she was repeatedly
warned and otherw se disciplined. Si gni fi cant anong
these problens was her rate of absenteei sm

The Board | ater denied plaintiff's request for a rehearing.

Plaintiff filed a conplaint in the chancery court and noved
for a judgnent on the pl eadings. On 30 Novenber 1995, the chancery
court entered an order holding that the record before the Board
cont ai ned substantial and materi al evidence of plaintiff's pattern
of wunsatisfactory job performance, excessive absenteeism and
repeated tardiness. Thereafter, plaintiff filed her notice of

appeal .

On appeal, plaintiff contends that the trial court erred in
affirmng the decision of the Board. In support of their
contention, she nmakes the follow ng two argunents:

l. The chancery court erred in affirmng the decision

of the Board of Review because the Suprene Court of

Tennessee has al ready determ ned that Cornelia Sinmons

was not gqguilty of m sconduct based upon allegations of

absent eei sm

1. This admnistrative record fails to contain

substantial and material evidence to support the

Departnent’'s | egal conclusion that Cornelia Sinmons was

guilty of m sconduct because of excessi ve

absent eei sm t ar di ness.

We address each argunment separately.

I11. THE EFFECT OF THE SUPREME COURT' S DECI S| ON

Plaintiff argues that the Suprene Court determ ned that

plaintiff's absentee rate did not <constitute m sconduct.
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Specifically, plaintiff relies on the follow ng |anguage in the
Suprenme Court's opinion:
Infinding that Plaintiff was guilty of m sconduct,
the Appeals Tribunal focused on absenteeism and
tardiness. . . . The key elenent appears to be the
tardi ness, along with the excessive absenteei sm .
Unexcused and unjustified absenteei smcan be a basis for
a finding of m sconduct.
The record, however, shows that nost of Plaintiff's
absences were for illnesses and job-related injuries. An
enpl oyee can be fired for excessive absenteeism due to
i1l ness and injuries. Absences due to illness and job
i njuries, however, do not constitute m sconduct under the
Enpl oynent Security Law. Oher than illness and injury
rel ated absences, Plaintiff mssed work on the days she
was suspended, and she took tine off with perm ssion in
August for personal reasons. The only day plaintiff was
absent without cause was when she oversl ept on August 25.
Si mons v. Traughber, 791 S.W2d 21, 26 (Tenn. 1990) (citations

omtted). Plaintiff clains that these finding have becone the | aw
of the case and are not subject to further review by the Board or
by this court. Defendants counter that the statenment are dicta and

that the law of the case doctrine does not apply to dicta.

“The doctrine of the law of the case generally prohibits
reconsi deration of issues which have been decided in a prior appeal
in the sane case . . . .7 5 AM Jur. 2D Appell ate Review 8605
(1995). The doctrine applies when the facts of the case have gone
unchanged. Barnes v. Wl ker, 191 Tenn. 364, 374, 234 S.W2d 648,
652 (1950). Courts apply the doctrine “to avoid indefinite
relitigation of the sane i ssue, to obtain consistent results in the
same litigation, to afford one opportunity for argunment and
decision of the matter at issue, and to assure the obedi ence of
| oner courts to the decisions of appellate courts.” 5 Am Jur. 2D

Appel | ate Revi ew 8605 (1995).

The | aw of the case doctrine does not apply to nere dictum
Schoen v. J.C Bradford & Co., 667 S.W2d 97, 101 (Tenn. App

1984); see Johnson Bank v. Bryant, Price, Brandt, Jordan and



WIllians, 744 S.W2d 581, 584 (Tenn. App. 1987). Sonetime ago, the
Suprene Court discussed the neaning of the termdictum It stated
as foll ows:
Courts sonetimes go beyond the point necessary for
a decision in a lawsuit and nmake expressions on certain
things there involved which are not necessary for a
determ nation of the awsuit. Such statenents by a court
are known as dictum The term 'dictum is an
abbrevi ation of 'obiter dictum which neans generally a
remark or opinion uttered by the way. Obviously the very
definition of the term shows that it has no bearing on
the direct route or decision of the case but is nade
aside or on the way and is, therefore, not a controlling
statenent to courts when the question rises again that
has been commented on by way of dictum
Staten v. State, 191 Tenn. 157, 159-60, 232 S.W2d 18, 19, (1950).
Thus, the issue before this court becones whether the Suprene

Court's statements regarding plaintiff's absentee rate were di ctum

The issue before the Suprenme Court was whether the Board had
violated plaintiff's right to a fair hearing by failing to give her
sufficient notice of her right to counsel. Simons, 791 S. W 2d at
22. The Court found that the notice was insufficient because it
failed to informplaintiff of the possible availability of free or
| ow- cost representation. ld. at 24. The Court then recognized
that the law would not entitle plaintiff to a new hearing unless

the lack of counsel prejudiced plaintiff's case. Id. at 25.

It was during its discussion of prejudice that the Court
addressed the facts surrounding plaintiff's absentee rate. The
Court discussed the reasons for plaintiff's absences and the fact
that the evidence of the days she was tardy was hearsay. The Court
then concl uded as foll ows:

A conpet ent attorney, through efficient cross-examn nation

and introduction of medical records, may have been able

to show that Plaintiff was absent so frequently because

of injuries and poor health.

oo The proof that Plaintiff was tardy on the 19th
and 22nd, however, was hearsay. A witness for the

enpl oyer testified that a guard told himthat Plaintiff
had arrived at work | ate those days. The guard was not



present and did not testify at the hearing. A conpetent
attorney woul d have objected to this hearsay testinony.

Id. at 26. W are of the opinion that it was necessary for the
Court to analyze the factual evidence and the law to determne
whet her the | ack of counsel prejudiced plaintiff's case. Thus, the
factual findings of the Court and its statenents of the |aw were

not dicta and becane the | aw of the case.?®

Plaintiff did not argue, however, that the factual findings
and the law as stated by the Court becane the |law of the case
Instead, plaintiff argued that the Court concluded that her
attendance record constituted m sconduct as a matter of |aw and
that this conclusion becanme the | aw of the case. W can not agree
with plaintiff's argunent. W are of the opinion that the Court
set forth the law and the facts wthout making any |egal
conclusion. The Court sinply concluded that a conpetent attorney
may have been able to nmake the necessary argunents. Thus, while
the statements of the |aw and the factual findings becane the | aw
of the case, the |l egal conclusion that plaintiff was term nated due

to her m sconduct did not.

V. WElIGHT OF THE EVI DENCE

A STANDARD OF REVI EW

This court may reverse, remand, or nodify the decision of the
board if the findings, inferences, conclusions, or decisions are
“[u] nsupported by evidence which is both substantial and materi al
in the light of the entire record.” TeEnN. Cobe ANN. 8 50-7-

304(1)(2)(E)(1991); accord Arnmstrong v. Neel, 725 S.W2d 953, 955

8 Al t hough some courts apply the law of the case doctrine only to | ega

i ssues, the Tennessee Supreme Court has applied the doctrine to both |egal and
factual concl usions. See Carson v. Nashville Bank & Trust Co., 204 Tenn. 396
401, 321 S.W2d 798, 801 (Tenn. 1959); 5 Am. JurR. 2D Appellate Review § 609
(1995).

10



(Tenn. App. 1986). Wen determning the sufficiency of the
evi dence, this court nust “take into account whatever in the record
fairly detracts fromits weight, but [it] shall not substitute
[its] judgnent for that of the board of review as to the wei ght of
the evidence on questions of fact.” Tenn. Cobe AN. 8 50-7-
304(1)(3). Thus, our reviewin this case involves a determ nation
of whether there is substantial and material evidence to support
the Board's |l egal conclusion that plaintiff's actions constituted
m sconduct. We are of the opinion that the Board's conclusion is

properly supported.

B. LAW OF M SCONDUCT

The Ceneral Assenbly has not seen fit to provide a definition
of the term msconduct as it is used in Tennessee Code Annot ated
section 50-7-303(a)(2). Nevert hel ess, Tennessee's case |aw
provi des guidance as to this issue. This court is to construe
unenpl oynent conpensation statutes |liberally. Waver v. Wll ace,
565 S.W2d 867, 869 (Tenn. 1978). Moreover, the disqualification
from benefits based on m sconduct connected with enploynent is
penal in nature, and courts nust construe the disqualification

liberally in favor of the enployee. 1d.

Fromthe | aw of the case, we know that “[a]n enpl oyee can be
fired for excessive absenteeismdue to illnesses and injuries,” but
that “[a]bsences due to illness and job injuries . . . do not
constitute m sconduct under the Enpl oynent Security Law.” Si nmons,
791 S.W2d at 26. Also, Tennessee's courts have often held that an
essential elenment of msconduct is a “breach of duty owed to the
enpl oyer, as distinguished fromsociety in general.” Waver, 565
S.W2d at 870. 1In a detailed opinion of this court, we adopted the

followi ng standard regul ating the determ nati on of m sconduct:
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conduct evincing such wllful and wanton di sregard of an
enployer's interests as is found in deliberate violations
or di sregard of standards of behavi or which the enpl oyer
has the right to expect of his enployee, or in
carel essness or negligence of such degree or recurrence
as to mani fest equal cul pability, wongful intent or evil
design, or to show an intentional and substanti al
disregard of the enployer's interests or of the
enpl oyee's duties and obligations to the enployer. On
t he ot her hand nere i nefficiency, unsatisfactory conduct,
failure in good performance as the result of inability or
i ncapacity, inadvertences or ordinary negligence in
i sol ated instances, or good faith errors in judgnment or
di scretion are not to be deenmed “m sconduct” within the
nmeani ng of the statute.
Arnmstrong, 725 S.W2d at 956 (quoting Boynton Cab Co. v. Neubeck,

237 Ws. 249, 296 N.W 636, 640 (1941)).*

Turning to the facts, the findings of the Board and of the
Suprene Court are simlar. The |law of the case, as established in
the Suprenme Court's decision, is as follows: 1)plaintiff m ssed one
day, August 25th, w thout cause; 2) plaintiff took tinme off in
August with permssion for personal reasons; and 3) all other
absences were due to illness, injury, and suspensions. The Board
found that “[many of her absences were not her fault, but sone
were.” Specifically, the Board discussed plaintiff's warnings and
disciplinary record, the August 25th absence, and the three days

plaintiff was late for work in Cctober.?®

Plaintiff was absent a total of 45 days and was tardy a total

of 3 days. O the 45 days, plaintiff mssed time on 21 days

4 In Armstrong, the court noted that the appropri ateness of the

Boynton definition to Tennessee cases had been questi oned because Tennessee's
statutes differentiated between gross and sinmple m sconduct. Armstrong, 725
S. W 2d at 956. Nevertheless, the court determ ned that it could continue to
use the Boynton standards for sinmple m sconduct cases. I d. In 1987, the
General Assembly amended Tennessee Code Annotated section 50-7-303(a)(2) and
elim nated the distinction between simple and gross m sconduct. 1987 Tenn
Pub. Acts ch. 368. Thus, we are of the opinion that the Boynton standard is
still appropriate under the unenploynment conmpensation statutes as they exist
t oday. See Lyons v. Metal Bldg. Prods., Inc., No. 02A01-9404-CH-00082, 1994
WL 669526, at *3 (Tenn. App. 1994).

5 The Supreme Court discussed the three days plaintiff was late in

Oct ober. The Court did not, however, make any findings of fact in regard to
the days. Instead, the Court noted that a conpetent attorney would have
objected to the hearsay evidence used by defendants to prove that plaintiff
was | ate on two of the days. Si mons, 791 S.W 2d at 26.
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because of illness or work-related injuries. In addition, she
m ssed 18 of the 45 days due to Cccidental's use of disciplinary

suspensi ons.

Not including her illnesses, injuries, and suspensions,
plaintiff was absent 6 days. O the 6 absences, 2 were authorized
and 2 were with permission. The remaining 2 absences include 15
May. On that day, plaintiff mssed one-half hour of work for
personal busi ness. The record is not clear whether plaintiff
recei ved perm ssion, but she nust have told Cccidental that she
used the tinme to tend to personal business because their attendance
report |lists personal business as the reason for the absence. The
second renmi ni ng absence was on 25 August, the date discussed by

t he Suprene Court.

For the purposes of this opinion, we treat the May 15th
absences as if plaintiff received perm ssion. The burden of
proving a disqualification to receive benefits is on the enpl oyer.
Weaver, 565 S.W2d at 870; Motke v. Kelley, 713 S.W2d 910, 913
(Tenn. App. 1986). OCccidental has not provided any proof that this
absence was for reasons which would constitute m sconduct.
Moreover, this court may take into account whatever in the record
fairly detracts fromthe weight of the evidence. Tenn. CobE ANN. 8

50-7-304(1)(3) (1991).

C. CONCLUSI ON

Considering all of the facts, it is the opinion of this court
that, while on the surface of the case it appears that plaintiff
only m ssed work or was | ate for work wi thout cause, authorization,
or permssion atotal of 4 days, the whole of the facts reveal that
t hese actions exhibit a wanton, careless, and negligent disregard
for the interest of Cccidental. To explain, plaintiff received two
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written warni ngs concerning her attendance record. The 3 Septenber
warning was plaintiff's final warning. It nentioned both
plaintiff's production | evel and her absentee rate. Mbdreover, the
war ni ng expl ai ned that Cccidental would termnate plaintiff if her
performance did not inprove. She also received two oral warnings
regar di ng her attendance record. During one of these di scussions on
1 Septenber, Richard Karcher informed plaintiff that this was her
final chance. Despite the clear dissatisfaction of Cccidental with
plaintiff's attendance record and its intent to termnate her if
her record did not inprove, plaintiff was late 3 days in October.
There is no excuse for the two days plaintiff was fifteen m nutes
|ate. Although plaintiff had car trouble on the third day, this
does not expl ain why she was three and one-half hours late. At the
very least, it is the opinion of this court that plaintiff's
actions exhibited a careless disregard for the interest of her

enpl oyer, Cccidental.

V. CONCLUSI ON

Therefore, it results that the judgnent of the trial court is
affirmed, and the case is remanded for any further necessary
pr oceedi ngs. The costs of the case are taxed to plaintiff/

appel l ant, Cornelia Simons.

SAMJEL L. LEWS, JUDGE

CONCUR:

BEN H. CANTRELL, JUDGE

WLLIAM C. KOCH, JR , JUDGE
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