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OPINION

AFFI RMED AND RENMANDED Susano, J.



In this divorce case, the trial court awarded the
counter-plaintiff James Frederick Sievers (Husband) a divorce
fromthe original plaintiff Judy Denpos Sievers (Wfe) on the
ground of inappropriate marital conduct. Wfe appeals, raising

i ssues that present the follow ng questions for our review

1. Didthe trial court abuse its discretion
in awarding Wfe alinmony in solido of $6, 000,
payabl e in six equal nonthly installnents,
rat her than periodic alinony in futuro?

2. Ddthe trial court abuse its discretion
when it divided the parties’ nmarital
property?

3. Didthe trial court err in disregarding
the testinmony of Dr. Aron Hal fin?

W affirm

| . Fact s

This is arelatively late-in-life marriage. When the
parties married, Wfe was al nost 41 years old, and Husband was
approaching 46. Each of the parties had been previously married.
At the tinme of their marriage on June 27, 1987, Wfe had been
di vorced for approximately 19 years and Husband had been single

for alnost three years.

From 1968 to Decenber, 1987, Wfe worked as a travel
agent. Sone six nonths after this marriage, she sold her travel
agency business for $40,000. These funds were not put in the
marriage; they were used primarily for the educati on and ot her

needs of her son. Wfe was not enployed after Decenber, 1987.



Husband had assets of $363, 000 when he nmarried the
plaintiff. Excluding the value of the travel agency, Wfe
brought into the marriage a car with an unspecified val ue and

ot her assets worth approximately $13, 000 - $16, 000.*

Wfe has a history of enotional problens. These
probl enms pre-existed the marriage. She clains a flare-up after

the parties married.

At the time of the divorce, Husband was earning $72, 342

per year. In addition, he has received a yearly bonus fromhis

enpl oyer since 1991.2 Hi s bonus has increased each year, and for

1994 he received a gross bonus of $11, 000.

No children were born to this union.

Il. Trial Court’'s Decrees

The trial judge found and distributed the marital

assets and debts of the parties as foll ows:

To Husband
Appreci ation in value of condoni ni um
during marriage $ 31, 8993
Two-t hirds of appreciation during
marri age of Dean Wtter account 79, 325

One-hal f of Bristol Myers Squibb

At the time of the marriage, Wfe also owned an interest in land in
Dover, Tennessee, and was a contingent beneficiary of a trust. The trial
court correctly awarded these interests to Wfe as separate property.

qusband went to work with his present enployer, Bristol Mers Squibb,
in October, 1990.

3cents have been elim nated.



account 11,579

Boat and trailer 14, 000
$136, 803
Less: Debts 3,128
$133, 675
To Wfe
One-third of appreciation during
marri age of Dean Wtter account $39, 675
Appreciation in J.C. Bradford |IRA
during marriage 9,159
One-half of Bristol Mers Squibb
account 11,579
1990 Lincol n TownCar 9, 500
CD at Nati onsBank 3, 200
$73, 113

The parties agree that the marital assets found by the court are
in fact properly classified as nmarital property under T.C A 8§
36-4-121(b) (1) (A); but there is a sharp dispute between them as

to whether the trial judge s division is equitable.

The |l ower court denied Wfe's request for periodic
alinony in futuro, opting instead to award her $6,000 alinony in
solido, payable at the rate of $1,000 per nmonth for six

consecuti ve nont hs.

[11. Trial Court’s Menorandum Opi ni on

The trial judge filed an excellent, well-witten
menor andum opi ni on in which she held that Wfe was guilty of
I nappropriate marital conduct based primarily on Wfe's admtted

adul terous rel ati onship.



The trial court determ ned that each of the parties
owned separate property at the time of the divorce. Wfe's
separate property was found to be worth $53,500; Husband’s

separate property was valued by the trial court at $307, 000.

The trial judge found that the division of marital
property set forth above was “equitable under all of the factors

listed at T.C. A [8] 36-4-121(c).”

I n her menorandum opinion, the trial judge nade
extensive findings on the issue of alinony. Because she has
el uci dat ed her reasons for the judgnment on alinony far better

than we could, we elect to copy her comments verbatim

The Court has reviewed the factors to be
consi dered in determ ni ng whet her or not
alinony is to be awarded to the wfe.

It is noted Jim Sievers has a significantly
greater earning capacity than does Ms.
Sievers. The Court does not find she is
precl uded from engagi ng i n gai nful

enpl oynment. The proof is clear Ms. Sievers
earned between $12, 000. 00 and $20, 000. 00 per
year as a travel agent prior to the marriage
and presently maintains sone contact with

t hat business. The enotional status Ms.

Si evers asserts as a disability was present
at tinmes while she was working prior to the
marriage. The Court is not persuaded she is
di sabled fromwork. Al testinony, wth the
exception of that of Dr. Halfin, concerning
Ms. Sievers’ talents and abilities while

gai nfully enpl oyed and while contributing to
the marriage through her community activities
establ i shed she was well qualified for work
as a travel agent or otherw se. The Court
finds significant inconsistencies between the
testinmony of all w tnesses who have observed
Ms. Sievers in her day-to-day activities and
the testinmony of Dr. Halfin. Dr. Halfin's
testi nony was not persuasive to the Court on
any point.



The rel ative education of each of the parties
is considered in the Court’s review of the
earni ng capacity and the obligations and
needs of the parties.

This is not a marriage of extrenely |engthy
duration and is a narriage between

i ndi viduals with enough age and experience to
have appreciated the situations into which
each of thementered. Each party could have
anticipated the risks attendant to the
failure of this marriage at its inception.
However, it is noted by the Court that the
turning point in the marriage occurred when
there was a change in the enpl oynent status
of M. Sievers. This was an occurrence

out side of the control of either husband or
wife. Apparently, the marriage did not

weat her this change well. Neither party
nurtured the marital relationship during this
time. However, although both parties
contributed to the breakdown of the marri age,
the Court finds the affair of Ms. Sievers
was the conduct which resulted in the dem se
of the marital relationship.

M. Sievers brought into the marriage
significantly greater assets than did Ms.

Si evers and under the previously discussed
distribution of marital assets, Ms. Sievers
| eaves the marriage with nore assets than she
brought into it. The standards of living of
both of the parties will have changed as a
result of dissipation of assets during the
marriage. This dissipation of assets was
caused primarily by the change in enpl oynent
status of both of the parties and no fault
for the dissipation of the assets should be
attributed to either party. Both parties
made significant contributions to the
marriage and it is the finding of the Court
Ms. Sievers’ participation in the social,
phi | ant hropi ¢, and busi ness communities of
Chattanooga, as the wife of M. Sievers, was
an inportant contribution to the marriage.
Having reviewed all the above factors, it is
the finding of the Court that the
distribution of marital assets places Ms.
Sievers in a position in which she needs
alinmony for only a short period of tine.
Therefore, alinony is ORDERED for six (6)
nont hs at $1, 000. 00 per nonth. This award is
alinmony in solido payable in installnments of
$1, 000. 00 per nonth for six nonths begi nning
August 1, 1995.



V. Alinony

We review the trial court award of alinmony in solido
ever mndful of the fact that a trial judge has broad discretion
on the question of alinmobny. Mrmno v. Marm no, 238 S.W2d 105,
107 (Tenn. App. 1950). The needs of the party requesting
alinony, the ability to pay of his or her spouse, and the
relative fault of the parties are the three nost inportant
factors in the alinony determination, Bull v. Bull, 729 S.W2d
673, 675 (Tenn. App. 1987); but there are other factors to be

considered as well. See T.C. A § 36-5-101(d).

It is obvious fromthe nmenorandum opi ni on that the
trial judge carefully considered all of the evidence in deciding
whether to award Wfe long-termor short-termalinony. She chose
to accredit the testinony of sonme w tnesses over that of others.
In general terns, the credibility of the various w tnesses was
her “call.” ®“A [trial judge], on an issue which hinges on
witness credibility, will not be reversed unless, other than the
oral testinony of the witnesses, there is found in the record
clear, concrete and convincing evidence to the contrary.”
Tennessee Valley Kaolin Corp. v. Perry, 526 S.W2d 488, 490

(Tenn. App. 1974).

The critical question regarding alinony was whet her
Wfe had the education and/or work experience to support herself
and whet her she was enotionally stable enough to put these
talents to work. There is testinmony in the record, both pro and

con, bearing on this question. The trial judge gave nore weight



to the evidence tending to show that, given a short period of
time, Wfe would again be able to support herself in her chosen
line of work--the travel agency business. The trial judge was
apparently also influenced by the fact Husband had supported Wfe
fromthe time of their separation in Decenber, 1994, up until the
di vorce hearing on June 20, 1995, a period of some six nonths.
After awarding Wfe $6,000 alinmony in solido, the trial judge

observed as foll ows:

The Court notes and comends M. Sievers’
voluntary paying off of the credit cards,
medi cal expenses, rent and utilities and
other incidentals for the benefit of Judy
Si evers since the separation in Decenber of
1994.

Qur review of the record, tenpered as it nust be by the
| aw on the issue of credibility, does not persuade us that the
evi dence preponderates against the trial judge s determ nation
that the law and the facts dictate that $6,000 of alinony in
solido is the appropriate award in this case. This award is in
keeping with the short duration of the marriage, the anount of
marital property received by Wfe, and the trial court’s
determ nations regarding Wfe’'s ability to support herself and
the “relative fault of the parties.” W find no abuse of

di scretion in the trial court’s alinony decree.

V. Division of Property

“The | aw of Tennessee has long shown a bias in favor of alimony in
solido over that of alinmony in futuro. See Wlliams v. WIlliams, 146 Tenn.
38, 236 S.W 938 (1921).



In a divorce case, a court is required to divide the
parties’ marital property in an equitable manner. T.C A 8§ 36-4-
121(a)(1). A trial court has wide discretion in determ ning what
is equitable in a given case. Batson v. Batson, 769 S.W2d 849,
859 (Tenn. App. 1988). In many cases, particularly those
I nvol ving marriages of |ong duration and significant
contributions by both parties, an equitable division is one that
is substantially equal; but equality is not mandated in al

cases. | d.

T.C.A. 8 36-4-121(c)(1)-(10) sets forth the factors to
be considered by a court in arriving at an equitable division.
These factors are not to be applied in a nechanical fashion. Id.
A trial judge, exercising his or her sound discretion, nust
carefully weigh these factors in light of the credible evidence

presented by the parties.

In this case, the trial judge awarded Wfe a little
over 35% of the net marital property. She contends such an award
is inequitable. W cannot agree. This was a marri age of
relatively short duration. The parties |lived together as husband
and wife a little over seven years. Wile both nmade inportant
contributions in the marriage, it is significant that $150, 899,
or sone 73% of the total marital estate, cane fromthe natural
grow h of assets owned by Husband at the tine of the parties’
marriage.®> While the source of these marital assets m ght not be

that inportant in a long marriage with significant contributions

®Husband owned the condomi ni um and Dean W tter account before the
marri age.



on both sides, we believe it is in this marriage of relatively

short duration. See Batson, 769 S.W2d at 859.

When all of the relevant factors are considered, we
cannot say that the evidence preponderates against the tria
court’s determnation that its division of marital property was
equitable. Wfe cane into this marriage with roughly $13,000 to
$16,000 in assets, plus a car of unspecified value. This does
not count the travel agency since the net proceeds fromthe sale
of that asset did not go into the marriage. She left with her
separate property and marital property valued at $73,113. W
find no abuse of discretion in the trial judge s division of

marital property. Batson approves the approach taken by the

trial court in this case. Id. at 859.

VI. Dr. Halfin s Testinony

Wfe contends that the trial judge erred when she
“di sregarded” the testinony of Dr. Aron Halfin, a board certified
psychiatrist. Dr. Halfin testified regarding Wfe’'s depression,
a condition that pre-existed the marriage. He testified that
Wfe had a genetic predisposition towards depression. He opined
that Wfe could not presently handle the stress of coping with
enpl oynent. W fe says the court should have believed this

testi nony and consequently awarded her alinmony in futuro.

Wfe' s contention is fully answered by the Suprene

Court case of G bson v. Ferguson, 562 S.W2d 188 (Tenn. 1976):
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Expert opinions, at |east when dealing with
hi ghly conplicated and scientific matters,
are not ordinarily conclusive in the sense
that they nust be accepted as true on the
subject of their testinony, but are purely
advisory in character and the trier of facts
may pl ace whatever weight it chooses upon
such testinony and may reject it, if it finds
that it is inconsistent with the facts in the
case or otherw se unreasonable. Even in

t hose instances in which no opposing expert
evidence is offered, the trier of facts is

still bound to decide the issue upon its own
fair judgnment, assisted by the expert
t esti nony.

Id. at 189-90.

The question with respect to Dr. Halfin s testinony
rai ses an issue that “is largely dependent on w tness
credibility.” Airline Const. Inc. v. Barr, 807 S.W2d 247, 264
(Tenn. App. 1990). The trial judge expressly stated that “Dr.
Hal fin's testinony was not persuasive to the Court on any point.”
She opted instead to believe “the testinony of [the] w tnesses
who [ had] observed [the Wfe's] day-to-day activities.” The
essence of an advocate’s job is to convince the trier of fact.
Credibility is at the heart of this contest. In the instant
case, Wfe lost the credibility “battle” as to whether she was
enotionally able to pursue gainful enploynent that woul d enable
her to support herself. The trial judge did not “disregard” Dr.
Hal fin's testinony by not listening to it or by ignoring it; she
sinply found it unpersuasive when conpared to other testinony
that tended to support an opposite view She properly perforned
her role as trier of fact--picking and choosing anong conflicting

evi dence supporting various theories advanced by the parties.

11



She was not required to accept Dr. Halfin' s testinony at face

val ue.

The judgnent of the trial court is affirnmed. This case
I s remanded for enforcenent of the judgnent and coll ection of
costs assessed below, all pursuant to applicable aw. Costs on

appeal are taxed to the appellant and her surety.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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