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Thi s  a c t i on a r os e  f r om a  mot or  ve hi c l e  a c c i de nt  t ha t

oc c ur r e d on Me ha f f e y Roa d i n  Knox Count y.   The  c a s e  wa s  t r i e d

be f or e  a  j ur y a nd a  ve r di c t  wa s  r e t ur ne d i n  f a vor  of  t he

de f e nda nt s .   J udgme nt  wa s  dul y e nt e r e d t he r e on.   A mot i on f or  a

ne w t r i a l  wa s  t i me l y ma de  a nd ove r r ul e d.   Thi s  a ppe a l  r e s ul t e d.  

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  pl a i nt i f f  pr e s e nt s  t he  f ol l owi ng i s s ue s  f or  our  c on-

s i de r a t i on:

1. Wa s  t he  e vi de nc e  s ubmi t t e d i n  t hi s  c a us e
s uf f i c i e nt  t o  s uppor t  a  j ur y ve r di c t  of  no
ne gl i ge nc e  on t he  pa r t  of  t he  a ppe l l e e ?

2. Di d t he  e vi de nc e  i n  t hi s  c a s e  s uppor t  t he  t r i a l
c our t  i n  gi vi ng t he  c ha r ge  ba s e d upon t he  hol di ng
i n She phe r d v.  Ba l l ,  a nd a ppr ove d i n  Whi t a ke r  v .
Ha r mon a nd c ommonl y c a l l e d t he  " We t  St r e e t
Doc t r i ne ? "

3. Di d t he  t r i a l  c our t  pr ope r l y e xe r c i s e  i t s  r ul e
[ s i c ]  a s  t he  " t hi r t e e nt h j ur or "  i n  r ul i ng on
a ppe l l a nt ' s  mot i on f or  a  ne w t r i a l ?

We  f i r s t  not e  t ha t  our  s t a nda r d of  r e vi e w i s  l i mi t e d t o a

de t e r mi na t i on of  whe t he r  t he r e  i s  a ny ma t e r i a l  e vi de nc e  t o

s uppor t  a  j ur y ve r di c t .   Se e  Rul e  13( d) ,  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e .   We  woul d f ur t he r  poi nt  out ,  howe ve r ,  t ha t

t hi s  s t a nda r d i s  not  a ppl i c a bl e  unl e s s  t he  t r i a l  j udge  pr ope r l y

f ul f i l l s  hi s  dut y a s  a  " t hi r t e e nt h j ur or . "   I n  t hi s  s t a t e  t he

t r i a l  j udge  i s  t he  t hi r t e e nt h j ur or  a nd no ve r di c t  i s  va l i d  unt i l
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a ppr ove d by t he  t r i a l  j udge .  Mi z e  v.  Ske e n,  63 Te nn.  App.  37,  468

S. W. 2d 733 ( 1971) .   I n  t hi s  c a pa c i t y  t he  t r i a l  j udge  i s  unde r  a

dut y t o  i nde pe nde nt l y  we i gh t he  e vi de nc e  a nd de t e r mi ne  whe t he r

t he  e vi de nc e  pr e ponde r a t e s  i n  f a vor  of  or  a ga i ns t  t he  ve r di c t .  

Mc La ughl i n v.  Br oyl e s ,  36 Te nn.  App.  391,  255 S. W. 2d 1020 ( 1952) ;

Ti f f a ny v.  Shi pl e y,  25 Te nn.  App.  539,  161 S. W. 2d 373 ( 1941) .

I f  i n  di s c ha r gi ng hi s  dut y a s  t hi r t e e nt h j ur or ,  t he  t r i a l

j udge  ma ke s  c omme nt s  t ha t  i ndi c a t e  t ha t  he  ha s  mi s c onc e i ve d hi s

dut y or  c l e a r l y  ha s  not  f ol l owe d i t ,  t h i s  c our t  mus t  r e ve r s e  a nd

r e ma nd t he  c a s e  f or  a  ne w t r i a l  [ t he  ma t e r i a l  e vi de nc e  r ul e

not wi t hs t a ndi ng] .   Se e  Na s hvi l l e ,  C.  & St .  L. R. R.  v .  Ne e l y,  102

Te nn.  700,  52 S. W.  167,  168 ( Te nn.  1899) ;  Hol de n v.  Ra nni c k,  682

S. W. 2d 903 ( Te nn.  1984) .

I n  t he  or de r  ove r r ul i ng t he  mot i on f or  a  ne w t r i a l  t he  t r i a l

c our t  e xpr e s s l y s t a t e d t ha t  " t he  c our t  f i nds  t ha t  t he  e vi de nc e  i n

t hi s  c a s e  di d not  pr e ponde r a t e  a ga i ns t  t he  j ur y ' s  f i ndi ng t ha t

de f e nda nt  Ra ms e y wa s  not  ne gl i ge nt  a nd i n  i t s  c a pa c i t y  a s

' t hi r t e e nt h j ur or '  a ppr ove s  t he  j ur y ve r di c t  i n  f a vor  of  t he

de f e nda nt s  i n  a l l  r e s pe c t s . "

The  pl a i nt i f f  i ns i s t s ,  howe ve r ,  t ha t  t he  t r i a l  j udge ' s

c omme nt s  f r om t he  be nc h whe n r ul i ng on t he  mot i on f or  a  ne w t r i a l

de mons t r a t e d t ha t  he  mi s c onc e i ve d hi s  dut y a s  t he  t hi r t e e nt h
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j ur or .   We  f i nd no me r i t  i n t hi s  i ns i s t e nc e .   The  r e c or d r e f l e c t s

t ha t  t he  t r i a l  j udge  r e pe a t e dl y s t a t e d t ha t  hi s  dut y wa s  t o we i gh

t he  e vi de nc e  a nd t o  de t e r mi ne  i f  i t  pr e ponde r a t e d a ga i ns t  t he

ve r di c t .   I t  i s  t r ue  t ha t  t he r e  wa s  e xt e ns i ve  di s c us s i on be t we e n

c ouns e l  a nd t he  t r i a l  j udge  c onc e r ni ng t he  j udge ' s  dut y.   I t

a ppe a r s  t ha t  c ouns e l ,  r a t he r  t ha n t he  j udge ,  mi s c onc e i ve s  t he

dut y of  t he  t r i a l  j udge .

I n t he  t r a ns c r i pt  of  t he  he a r i ng,  we  f i nd t he  f ol l owi ng

c ol l oquy be t we e n t he  c our t  a nd c ouns e l :

THE COURT: My f unc t i on a s  t he  t hi r t e e nt h j ur or  i s
t o  r e vi e w t hi s  e vi de nc e  a nd s e e  whe t he r  t he
e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  ve r di c t .   I
know t he r e ' s  a l wa ys  s t uf f  f l oa t i ng a r ound out
t he r e  i n  t hos e  a ppe l l a t e  opi ni ons  a bout  a m I
unc omf or t a bl e  wi t h i t .   We l l ,  j us t  t o put
e ve r ybody a t  r e s t ,  I ' m not  unc omf or t a bl e  wi t h i t .  
I  t hi nk t hi s  i s  pr e c i s e l y a  c a s e  f or  t hi s  j ur y t o
de c i de ,  a nd t he  e vi de nc e  he r e  doe s  not
pr e ponde r a t e  a ga i ns t  t he  ve r di c t .   J us t  be c a us e
t he r e ' s  a  que s t i on of  f a c t  don ' t  [ s i c ]  me a n I  ha ve
t o be  unc omf or t a bl e  wi t h i t .   . . .  I f  t ha t  wa s  t he
c a s e ,  nobody woul d e ve r  be  e nt i t l e d t o  a  j ur y
t r i a l ,  or  i n  r a r e  c a s e s  woul d be .   No,  I  a ppr ove
t hi s  ve r di c t  i n a l l  r e s pe c t s  a s  t he  t hi r t e e nt h
j ur or .

MR.  VARNER: We l l ,  i f  I  ma y,  your  honor ,  i t  a ppe a r s
t o me  t ha t  your  honor  i s  s a yi ng t ha t  your  r ol e  a s
t he  t hi r t e e nt h j ur or  i s  t o  de t e r mi ne  whe t he r  or
not  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he
ve r di c t .   And I  be l i e ve  I  a m c or r e c t  i n  s t a t i ng
t ha t  t ha t ' s  not  wha t  t he  c our t  — t ha t ' s  not  wha t
t he  Supr e me  Cour t  ha s  s a i d t ha t  your  r ol e  i s  a s
t he  t hi r t e e nt h j ur or .
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The  pl a i nt i f f  i ns i s t s  t ha t  t he  t r i a l  j udge ' s  r e ma r ks

c ons i de r e d a s  a  whol e  i ndi c a t e  t ha t  t he  t r i a l  j udge  i ndi c a t e d

t ha t  he  woul d ha ve  de f e r r e d t o  t he  j ur y ve r di c t  ha d t he  c a s e  be e n

r e s ol ve d i n  f a vor  of  t he  pl a i nt i f f .   We  c a nnot  r e a d s uc h a n

i ndi c a t i on i nt o t he  s t a t e me nt s  of  t he  t r i a l  j udge .   Cl e a r l y,  i n

t r yi ng t o  e xpl a i n t o  c ouns e l  t he  dut y of  t he  t r i a l  j udge ,  t he

j udge  s i mpl y poi nt e d out  t ha t  t he r e  wa s  e vi de nc e  f r om whi c h t he

j ur y c oul d ha ve  r e s ol ve d t he  c a s e  i n  f a vor  of  e i t he r  s i de .   Thi s

i s  not  t o  s a y t ha t  t he  t r i a l  j udge  woul d ha ve  r e s ol ve d t he  i s s ue

of  t he  pr e ponde r a nc e  of  t he  e vi de nc e  di f f e r e nt l y  ha d t he

pl a i nt i f f  pr e va i l e d.

Pl a i nt i f f  i ns i s t s  t ha t  t hi s  c a s e  i s  s i mi l a r  t o  Hol de n v.

Ra nni c k,  s upr a .   I n  Hol de n,  t he  t r i a l  c our t  s t a t e d t ha t  " [ t ] he

c our t  . . .  doe s  not  s ubs t i t ut e  i t s  j udgme nt  f or  t ha t  of  t he

pl a i nt i f f  [ s i c ]  I  woul d j us t  a s  r e a di l y  ha ve  a gr e e d wi t h t he

ve r di c t  t he  ot he r  wa y.   The  ve r di c t   ne i t he r  wa y woul d ha ve

s hoc ke d t he  c our t  f r a nkl y.   I  t hought  t he  i s s ue s  we r e  f a i r l y  put

t o  t he  j ur y.   . . .  .   The  c our t  r e ve r s e d s t a t i ng:   ' Al t hough t he

t r i a l  j udge  s a i d t ha t  he  a gr e e d wi t h t he  ve r di c t  f or  t he

de f e nda nt ,  he  woul d a l s o ha ve  a gr e e d wi t h a  ve r di c t  f or  t he

pl a i nt i f f .   Tha t  pos i t i on i s  i nc ons i s t e nt  wi t h hi s  dut y t o we i gh

t he  e vi de nc e  a nd pa s s  on t he  i s s ue s .   . . .  . ' "   Si mpl y s t a t e d,  we

do not  ha ve  s uc h a  s i t ua t i on he r e  a s  i n  Hol de n.   I n t hi s

i ns t a nc e ,  t he  s um a nd s ubs t a nc e  of  t he  t r i a l  c our t ' s  r e ma r ks  t ha t



6

t he  pl a i nt i f f  woul d ha ve  us  t a ke  i n  t he  c ont e xt  of  Hol de n i s  t ha t

t he r e  wa s  a mpl e  e vi de nc e  f or  t he  c a s e  t o  go t o  t he  j ur y.   We  f i nd

no me r i t  i n t hi s  i s s ue .

We  wi l l  ne xt  l ook t o  t he  pl a i nt i f f ' s  c ha r ge  t ha t  t he  ve r di c t

i s  not  s uppor t e d by a ny ma t e r i a l  e vi de nc e .   I f  t he r e  a r e  di s put e d

f a c t s  or  i nf e r e nc e s  f r om di s put e d f a c t s  upon whi c h r e a s ona bl e

mi nds  c oul d di f f e r ,  t he n i t  i s  a  pr ope r  c a s e  f or  t r i a l  by j ur y,

ot he r wi s e ,  o ne  of  t he  pa r t i e s  i s  e nt i t l e d t o j udgme nt  a s  a  ma t t e r

of  l a w.   " I t  i s  onl y whe n t he  e vi de nt i a r y f a c t s  a r e  undi s put e d

a nd no c onf l i c t i ng i nf e r e nc e s  r e s pe c t i ng t he  ul t i ma t e  f a c t  c a n be

dr a wn t he r e f r om t ha t  t he  que s t i on be c ome s  one  of  l a w f or  t hi s

Cour t . "   Ande r s on v.  De a n Tr uc k Li ne ,  682 S. W. 2d 900 ( Te nn.

1984) .   I n  t hi s  c a s e ,  we  a r e  pe r s ua de d t ha t  t hi s  wa s  a  pr ope r

c a s e  f or  s ubmi s s i on t o  t he  j ur y.

Fe w ma t e r i a l  f a c t s  a r e  i n  di s put e ,  howe ve r ,  t he r e  i s  r oom

f or  r e a s ona bl e  mi nds  t o  di f f e r  on t he  i nf e r e nc e s  t ha t  ma y be

dr a wn t he r e f r om.   On t he  e ve ni ng of  t he  a c c i de nt  a nd whi l e  e n

r out e  home ,  t he  pl a i nt i f f  e xpe r i e nc e d a  br e a kdown of  hi s  ve hi c l e .  

The  de f e nda nt  wr e c ke r  s e r vi c e  wa s  s ummone d a nd i t  wa s  de c i de d

t ha t  t he  pl a i nt i f f ' s  ve hi c l e  woul d be  t owe d by t he  de f e nda nt

wr e c ke r  s e r vi c e  t o  t he  pl a i nt i f f  r e s i de nc e .   The  pl a i nt i f f

a c c ompa ni e d t he  wr e c ke r  dr i ve r  a s  a  pa s s e nge r  i n  t he  wr e c ke r  t o

gi ve  di r e c t i ons .   Me ha f f e y Roa d i s  a  c ur vy,  na r r ow,  t wo- l a ne
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pa ve d r oa d.   As  t he  t ow t r uc k a nd ve hi c l e  i n  t ow pr oc e e de d down

Me ha f f e y Roa d,  t he y a ppr oa c he d a  c ur ve .   At  t he  c ur ve  t he  t r uc k

s l i d  t o  t he  r i ght  a nd t he  de f e nda nt  dr i ve r  l os t  c ont r ol  of  t he

ve hi c l e .   The  s pe e d a t  whi c h t he  ve hi c l e  wa s  t r a ve l i ng a t  t he

t i me  of  t he  a c c i de nt  wa s  i n  di s put e . 1  The  r oa d c ondi t i ons  we r e

we t .   The r e  wa s  no di r e c t  e vi de nc e  a s  t o  t he  c a us e  of  t he

a c c i de nt .   The  j ur y wa s  l e f t  t o  i nf e r  f r om t he  s pe e d,  c ondi t i ons

of  t he  r oa dwa y,  t he  dr i ve r ' s  s uppos e d f a mi l i a r i t y  wi t h t he  r oa d

a nd t he  ma xi m of  r e s  i ps a  l oqui t ur ,  t ha t  t he  de f e nda nt  wa s

ne gl i ge nt  i n  f a i l i ng t o  r e a s ona bl y ke e p hi s  ve hi c l e  unde r  pr ope r

c ont r ol .   The  j ur y r e f us e d t o  do s o.   I n  i t s  ve r di c t ,  t he  j ur y

s pe c i f i c a l l y  f ound t ha t  t he  de f e nda nt  wa s  not  ne gl i ge nt .

I t  woul d a ppe a r  t ha t  t hi s  i s  a  c a s e  whe r e  r e s  i ps a  i s

pa r t i c ul a r l y s ui t e d t o a  mot or  ve hi c l e  a c c i de nt .   We  mus t

t he r e f or e  e xa mi ne  t he  e f f e c t  of  t he  a ppl i c a t i on of  t he  ma xi m of

r e s  i ps a  t o  t he  c a s e  a t  ha nd.

We  f i nd a  s t r i ki ng s i mi l a r i t y i n t hi s  c a s e  a nd t he  c a s e  of

Sul l i va n v.  Cr a bt r e e ,  258 S. W. 2d 782 ( Te nn.  App.  1953) .   I n

Sul l i va n,  t he  pl a i nt i f f ' s  de c e de nt  wa s  r i di ng a s  a  pa s s e nge r  i n  a

t r uc k t ha t  s we r ve d of f  t he  hi ghwa y a nd ove r t ur ne d down a  s t e e p

e mba nkme nt .   The  de f e nda nt  dr i ve r  wa s  una bl e  t o  gi ve  a  c a us e  of
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t he  a c c i de nt .   The  pl a i nt i f f s  c ont e nde d t ha t  t he  f a c t s  of  t he

c a s e  br ought  i t  wi t hi n t he  r ul e  of  r e s  i ps a  l oqui t ur ,  r e qui r i ng a

f i ndi ng of  ne gl i ge nc e ,  i n  t he  a bs e nc e  of  a n e xpl a na t i on

di s pr ovi ng ne gl i ge nc e .   Si nc e  t he r e  wa s  no s uc h e xpl a na t i on,  a nd

s i nc e  t he  de f e nda nt  di d not  know why he  l os t  c ont r ol  of  t he  t r uc k

or  wha t  c a us e d t he  a c c i de nt ,  t he  j ur y wa s  bound t o  f i nd t ha t  i t

wa s  c a us e d by hi s  ne gl i ge nc e  a nd c oul d not  r e a s ona bl y r e nde r  a

ve r di c t  i n  hi s  f a vor .

I n  r e s pondi ng t o  t he  pl a i nt i f f ' s  a r gume nt ,  t he  c our t  s t a t e d:

Whi l e  we  a gr e e  t ha t  t he s e  f a c t s  ma de  a  c a s e  o f  r e s
i ps a  l oqui t ur ,  we  do not  a gr e e  t ha t  t he y,  t hough un-
e xpl a i ne d r e qui r e d a n i nf e r e nc e  or  f i ndi ng of
ne gl i ge nc e ,  or  t ha t  t he  j ur y c oul d not  r e a s ona bl y
r e f us e  t o  f i nd ne gl i ge nc e  a nd r e t ur n a  ve r di c t  f or
de f e nda nt ,  or  t ha t  t he r e  wa s  no e vi de nc e  t o  s uppor t
t he i r  ve r di c t  f or  hi m.

Sul l i va n,  s upr a ,  p .  784.

I t  a ppe a r s  t o be  we l l - s e t t l e d t ha t  t he  a ppl i c a t i on of  r e s

i ps a  l oqui t ur  i s  " me r e l y a  wa y of  pr e s e nt i ng a  pi e c e  of

s ubs t a nt i ve  e vi de nc e  of  ne gl i ge nc e .   I t  r e s c ue s  a  pl a i nt i f f  f r om

t he  pr e di c a me nt  of  ha vi ng no e vi de nc e  of  ne gl i ge nc e  t o  s uppor t

hi s  c a s e . "  Pr ovi de nt  Li f e  & Ac c i de nt  I ns .  v .  Pr of e s s i ona l

Cl e a ni ng Se r vi c e ,  217 Te nn.  199,  396 S. W. 2d 351 ( 1965) .   The

doc t r i ne  of  r e s  i ps a  l oqui t ur  i s  one  of  e vi de nc e  a nd not  of

s ubs t a nt i ve  l a w.   Qui nl e y v.  Coc ke ,  183 Te nn.  428,  192 S. W. 2d 992
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( 1946) .   The  ma xi m of  r e s  i ps a  l oqui t ur  me a ns  t ha t  t he  f a c t s  of

t he  oc c ur r e nc e  e vi de nc e  ne gl i ge nc e  a nd t ha t  t he  c i r c ums t a nc e s ,  

une xpl a i ne d,  j us t i f y  a n i nf e r e nc e  of  ne gl i ge nc e .   Thi s  pr i nc i pl e

of  pr oof ,  a ppl i e d t o  a  c a s e  of  r e s  i ps a ,  doe s  not  di f f e r  f r om a n

or di na r y c a s e  of  c i r c ums t a nt i a l  e vi de nc e .  A r e s  i ps a  c a s e  i s  a

c i r c ums t a nt i a l  e vi de nc e  c a s e  whi c h pe r mi t s  t he  j ur y t o  i nf e r

ne gl i ge nc e  f r om t he  me r e  oc c ur r e nc e  of  t he  a c c i de nt  i t s e l f .   I t

wa r r a nt s  a n i nf e r e nc e  of  ne gl i ge nc e  whi c h a  j ur y ma y dr a w or  not

dr a w a s  i t s  j udgme nt  di c t a t e s .   ( Empha s i s  a dde d) .   Se e  La s s e t t e r

v.  He ns on,  588 S. W. 2d 315 ( Te nn.  App.  1979) .

I t  a ppe a r s  t ha t  i n t hi s  c a s e  t ha t  t he  j ur y ma y we l l  ha ve

be e n j us t i f i e d i n  dr a wi ng a n i nf e r e nc e  t ha t  t he  pl a i nt i f f ' s

i nj ur i e s  we r e  a  r e s ul t  of  t he  de f e nda nt  dr i ve r ' s  ne gl i ge nc e .   The

j ur y,  howe ve r ,  wa s  not  r e qui r e d t o  a nd de c l i ne d t o  do s o.   We

f i nd no me r i t  i n  t he  pl a i nt i f f ' s  c ha l l e nge  t o  t he  j ur y ' s  f i ndi ng

t ha t  t he r e  wa s  no ne gl i ge nc e  on t he  pa r t  of  t he  de f e nda nt .

The  pl a i nt i f f ' s  l a s t  i s s ue  c ha l l e nge s  t he  pr opr i e t y of  t he

t r i a l  c our t ' s  c ha r ge  r e l a t i ng t o " we t  s t r e e t s . "   I t  i s  a  we l l -

s e t t l e d pr i nc i pl e  of  l a w t ha t  ne gl i ge nc e  c a nnot  be  i mpl i e d s i mpl y

f r om s ki ddi ng.   She phe r d,  b/ n/ f  v .  Ba l l ,  337 S. W. 2d 243 ( Te nn.

App.  1959) .   Thi s  pr i nc i pl e  of  l a w ha s  gi ve n r i s e  t o  a  c onc e pt

whi c h ha s  be en r e f e r r e d t o  a s  " t he  we t  s t r e e t  doc t r i ne . "   We

de c l i ne  t o  e l e va t e  t he  " we t  s t r e e t "  c o nc e pt  t o  t he  s t a t us  of  a
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doc t r i ne  but  t o s i mpl y s t a t e  i t  a s  a  r ul e  of  l a w.   The  r ul e  i s :  

I t  i s  a  we l l - s e t t l e d pr i nc i pl e  of  l a w t ha t  ne gl i ge nc e  c a nnot  be

i mpl i e d s i mpl y f r om s ki ddi ng.   She phe r d,  b/ n/ f  v .  Ba l l ,  337

S. W. 2d 243 ( Te nn.  App.  1959) .   I n  t he  a bs e nc e  of  a nt e c e de nt

ne gl i ge nc e  or  ne gl i ge nc e  i n  t he  ope r a t i on of  t he  c a r  a f t e r  i t  ha s

s ki dde d,  l i a bi l i t y  of  t he  hos t  dr i ve r  t o  a  gue s t  pa s s e nge r  c a n

not  be  pr e di c a t e d s ol e l y on s ki ddi ng on a  we t  or  s l i ppe r y r oa d.  

Ha t c h v.  Br i nkl e y,  169 Te nn 70,  80 S. W. 2d 838;  5A Am. J ur .  545,

Aut omobi l e s  a nd Hi ghwa y Tr a f f i c ,  Se c t i on 501;  Annot a t i on 113

A. L. R.  1037;  She phe r d,  s upr a  a t  244.

I t  a ppe a r s  t o  us  t ha t  t he  " we t  s t r e e t "  c o nc e pt ,  e xc e pt  a s  t o

t he  r ul e  t ha t  l i a bi l i t y  c a nnot  be  pr e di c a t e d s ol e l y on s ki ddi ng

on a  we t  or  s l i ppe r y r oa d,  i s  of  l i t t l e  va l ue  t o  t he  j ur y i n

ma ki ng a  de t e r mi na t i on of  whe t he r  t he r e  wa s  or  wa s  not  ne gl i ge nc e

on t he  pa r t  of  a  pa r t y .   Be f or e  a  pa r t y  c a n be  f ound gui l t y  of

ne gl i ge nc e  whi c h wa s  a  pr oxi ma t e  c a us e  of  i nj ur i e s ,  i t  mus t  be

de mons t r a t e d t ha t  a  de f e nda nt  wa s  gui l t y  of  ne gl i ge nc e  e i t he r

be f or e  ( pr e c e de nt )  or  a f t e r  ( a nt e c e de nt )  t he  oc c ur r e nc e  of  t he

e ve nt  whi c h ga ve  r i s e  t o t he  pl a i nt i f f ' s  i nj ur i e s .   The  " we t

s t r e e t  r ul e "  ma y be  vi e we d i n  t he  s a me  l i ght  a s  " t he  una voi da bl e

a c c i de nt "  pr i nc i pl e .   I n  s um a nd s ubs t a nc e ,  i f  t he r e  i s  no

ne gl i ge nc e  on a ny pa r t y  whi c h i s  a  pr oxi ma t e  c a us e  of  t he

a c c i de nt  a nd i nj ur i e s  i n  que s t i on,  t he  l a be l  a ppl i e d t o  t he  r ul e

of  l a w i s  of  l i t t l e  s i gni f i c a nc e .
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I n t hi s  c a s e ,  t he  c our t  c ha r ge d t he  j ur y a s  f ol l ows :

Now,  t he  dr i ve r  of  a n a ut omobi l e  ha s  a  dut y t o
e xe r c i s e  r e a s ona bl e  c a r e  t o  obs e r ve  s l i ppe r y r oa d
c ondi t i ons  t ha t  ma y e xi s t  on t he  hi ghwa y,  a nd he  mus t
e xe r c i s e  r e a s ona bl e  c a r e  t o  a voi d l os i ng c ont r ol  of  hi s
ve hi c l e  whe n s l i ppe r y c ondi t i ons  a r e  e nc ount e r e d.   I f  a
dr i ve r  e xe r c i s e s  r e a s ona bl e  c a r e  be f or e  e nc ount e r i ng
s l i ppe r y c ondi t i ons  whi c h c a us e s  hi m t o s l i de  or  s ki d
a nd he  e xe r c i s e s  r e a s ona bl e  c a r e  t o  c ont r ol  a nd ope r a t e
hi s  ve hi c l e  a f t e r  i t  be gi ns  t o  s ki d or  s l i de ,  he  i s  not
gui l t y  of  ne gl i ge nc e  me r e l y be c a us e  t he  ve hi c l e  s ki ds
or  s l i de s  out  of  c ont r ol .

We  f i nd t he  c our t ' s  c ha r ge  t o  t he  j ur y t o  be  a n a c c ur a t e

s t a t e me nt  of  t he  l a w.   Unde r  t he  c i r c ums t a nc e s  of  t hi s  c a s e ,  we

a r e  of  t he  opi ni on t ha t  t he  c ha r ge  wa s  pr ope r l y gi ve n.   As s umi ng,

f or  s a ke  of  di s c us s i on,  howe ve r ,  t ha t  t he  c ha r ge  wa s  not

wa r r a nt e d by t he  e vi de nc e ,  i t  i s  di f f i c ul t  t o  s e e  how t he

pl a i nt i f f  c oul d ha ve  be e n pr e j udi c e d by t he  c ha r ge  a s  gi ve n.   We

f i nd no me r i t  i n t hi s  i s s ue .

The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .  

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .
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          De f e nda nt s - Appe l l e e s   )

OPI NI ON CONCURRI NG I N PART AND DI SSENTI NG I N PART

    Godda r d,  P. J .  

I  c onc ur  wi t h t he  ma j or i t y  opi ni on a s  t o  a l l  i s s ue s

r a i s e d i n  t hi s  a ppe a l ,  e xc e pt  t he  t hi r d one  r e l a t i ng t o  t he  Tr i a l

J udge ' s  r ol e  a s  a  Thi r t e e nt h J ur or .

Some  20 ye a r s  a go J udge  Mc Ami s ,  i n  She r l i n  v .  Robe r s on,

551 S. W. 2d 700,  701 ( Te nn. App. 1976) ,  wr ot e  a  c l a s s i c  s t a t e me nt  of

t he  t r i a l  c our t ' s  dut y a s  a  t hi r t e e nt h j ur or ,  whi c h,  a s  pe r t i ne nt

t o t he  t hi r d i s s ue  r a i s e d i n t hi s  a ppe a l ,  s t a t e d t he  f ol l owi ng:  

The  .  .  .  r e ma r ks  of  t he  j udge  ma ke  i t  a ppe a r  he
di s a s s oc i a t e d hi ms e l f  f r om t he  de l i be r a t i ve  pr oc e s s  whi c h i s
t he  pe c ul i a r  a nd e xc l us i ve  pr ovi nc e  of  t he  j ur y of  whi c h t he
pr e s i di ng j udge  i s  a s  muc h a  me mbe r  a s  j ur or s  s i t t i ng i n  t he
j ur y box.   I nde e d,  i t  mus t  be  s a i d t ha t ,  by r e a s on of  hi s
t r a i ni ng a s  a  l a wye r  a nd hi s  e xpe r i e nc e  i n  we i ghi ng
t e s t i mony,  he  i s  t he  mos t  i mpor t a nt  me mbe r  of  t he  j ur y.

I t  i s  my vi e w t ha t  i n t hi s  c a s e ,  whi c h r e s ul t e d i n a

ve r di c t  i n  f a vor  of  t he  Pl a i nt i f f ,  t he  Tr i a l  J udge  mi s a ppr e he nde d

hi s  dut y,  i n  t ha t  hi s  f unc t i on wa s  not  t o  r e vi e w t he  e vi de nc e  t o
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s e e  whe t he r  i t  pr e ponde r a t e d a ga i ns t  t he  ve r di c t ,  but  r a t he r  t o

r e vi e w t he  e vi de nc e  a nd s e e  i f  i t  pr e ponde r a t e d i n  f a vor  of  t he

ve r di c t .   

I  a c c or di ngl y woul d va c a t e  t he  j udgme nt  a nd r e ma nd t he

c a s e  f or  a  ne w t r i a l .

_______________________________
Hous t on M.  Godda r d,  P. J .  


