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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

SHELCO CORPORATI ON, )   C/ A NO.  03A01- 9509- CH- 00317
)

Appe l l e e / Compl a i na nt / )   CAMPBELL CHANCERY
Count e r - De f e nda nt , )

)   HON.  BI LLY J OE WHI TE,
v. )   CHANCELLOR

)
RANDALL BARKER a nd CARLENA )
L.  BARKER, )

)
Appe l l a nt s / De f e nda nt s / )
Count e r - Pl a i nt i f f s  a nd )
Thi r d- Pa r t y Pl a i nt i f f s , )

)
v . )

)
CAMPBELL COUNTY ROAD )
DEPARTMENT by i t s  Roa d )
Supe r vi s or ,  J . T.  LEACH a nd )
ARNSTON SHARP, )

)   AFFI RMED
Thi r d Pa r t y De f e nda nt / )   AND
Appe l l e e . )   REMANDED

FRANK DOSSETT,  La Fol l e t t e ,  f or  Appe l l e e / Compl a i na nt / Count e r -
De f e nda nt .

KENNETH R.  KRUSHENSKI ,  La Fol l e t t e ,  f or  Appe l l a nt s / De f e nda nt s /
Count e r - Pl a i nt i f f s  a nd Thi r d- Pa r t y Pl a i nt i f f s .

O P I  N I  O N
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Fr a nks .  J .

Thi s  a c t i on wa s  pr e c i pi t a t e d whe n de f e nda nt s  bl oc ke d

pl a i nt i f f ' s  me a ns  of  i ngr e s s  a nd e gr e s s  t o  t he i r  pr ope r t y

a c r os s  de f e nda nt s '  l a nd.   The  i s s ue  f or  t he  Tr i a l  Cour t  wa s

whe t he r  t he  r oa dwa y wa s  a  publ i c  r oa d,  a nd t he  Tr i a l  J udge

gr a nt e d pl a i nt i f f ' s  s umma r y j udgme nt ,  s t a t i ng:

The  r i ght - of - wa y i n  que s t i on i s  a  publ i c  r oa d a nd
t he r e  i s  no e vi de nc e  of  a n i nt e nt  t o  a ba ndon t he
s a me  by Ca mpbe l l  Count y,  Te nne s s e e ,  a nd t he r e  i s  no
c ont r ove r s y of  ma t e r i a l  f a c t s  i n  t he  r e c or d.

De f e nda nt s  a ppe a l e d,  i ns i s t i ng t he r e  a r e  di s put e d

i s s ue s  of  ma t e r i a l  f a c t s .   Es s e nt i a l l y,  t he y a r gue  t he r e  i s

e vi de nc e  t ha t  t he  r oa d ha d l os t  i t s  c ha r a c t e r  a s  a  publ i c

r oa d,  due  t o  non- us e  by t he  ge ne r a l  publ i c  a nd ne gl e c t  by t he

Count y.   De f e nda nt  f i l e d a  t hi r d- pa r t y  pl e a di ng a ga i ns t

" Ca mpbe l l  Count y Roa d De pa r t me nt  by i t s  Roa d Supe r vi s or  J . T.

Le a c h a nd Ar ns t on Sha r p"  i n  t hi s  a c t i on,  a nd t he n r e que s t e d

a dmi s s i ons  f r om t he  Roa d Supe r vi s or .   Es s e nt i a l l y ,  t he  Roa d

Supe r vi s or  a dmi t t e d t ha t  he  ha d be e n Roa d Supe r vi s or  i n

Ca mpbe l l  Count y s i nc e  Se pt e mbe r  1 ,  1980,  a nd a dmi t t e d t ha t  t he

r oa d di d not  " a ppe a r  on a ny l i s t  of  r oa ds  whi c h i s  ke pt  by

t hi s  t hi r d- pa r t y  de f e nda nt " .   Fur t he r ,  t ha t  t he  r oa d

de pa r t me nt  ha d not  " wor ke d"  t he  r oa d s i nc e  Se pt e mbe r  1 ,  1980.

I t  i s  undi s put e d t ha t  de f e nda nt s  a c qui r e d t he i r

pr ope r t y i n  1983,  a nd t he i r  de e d f r om t he  gr a nt or ,  a l ong wi t h

a n a c c ompa nyi ng pl a t ,  s how t he  r oa d l e a di ng a c r os s  pl a i nt i f f s '
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pr ope r t y.   Ca mpbe l l  Count y Qua r t e r l y  Cour t  i n  1951 vot e d t o

a c qui r e  t he  r i ght - of - wa y t o  t hi s  r oa d,  a nd a  r i ght - of - wa y wa s

pur c ha s e d pur s ua nt  t o  t he  r e s ol ut i on.   The  r e c or d a l s o

e s t a bl i s he d t ha t  t he r e  wa s  s ome  us e  of  t he  r oa d by t he  ge ne r a l

publ i c  unt i l  de f e nda nt s  pl a c e d a  c a bl e  a c r os s  t he  r oa d t o

pr e ve nt  i t s  us e ,  gi vi ng r i s e  t o  t hi s  a c t i on.   I n  Augus t  of

1993,  de f e nda nt  a ppe a r e d be f or e  t he  Count y Commi s s i on,

r e que s t i ng t ha t  a  qui t - c l a i m de e d be  ma de  t o  hi m f or  t he  r oa d

r i ght - of - wa y.   The  Commi s s i on a ppoi nt e d a  c ommi t t e e  t o

c ons i de r  t he  r e que s t ,  a nd t he  Commi s s i on a c t e d on Oc t obe r  16,

1993,  una ni mous l y s a yi ng:

. . . t ha t  t he  r oa d i n que s t i on r e ma i n a s  i s ,  s i nc e  t he
Cour t  doe s  not  f a vor a bl y c ons i de r  t he  r e que s t  f or
t he  qui t  c l a i m de e d.

Pl a i nt i f f  i n  hi s  de pos i t i on t e s t i f i e d he  ha d l i ve d

on t he  pr ope r t y s i nc e  1985,  a nd a c knowl e dge d " a  f e w pe opl e "

ha ve  us e d t he  r oa d.   He  f ur t he r  s t a t e d t ha t  he  ha d " a s ke d t he m

[ Roa d Commi s s i one r ]  f or  ye a r s  t o  do s ome t hi ng wi t h t he  da mn

t hi ng" .   We  c onc l ude  t he r e  i s  not  a  di s put e d i s s ue  of  ma t e r i a l

f a c t  r e qui r i ng a  r e ma nd f or  t r i a l .   Se e  By r d v .  Hal l ,  847

S. W. 2d 208 ( Te nn.  1993) .   

I t  i s  c l e a r  t ha t  t he r e  ma y be  a n a ba ndonme nt  of  a

publ i c  r oa d,  but  t he  bur de n i s  on t he  pa r t i e s  a s s e r t i ng t he

a ba ndonme nt  t o  e s t a bl i s h t he  i nt e nt i on t o  a ba ndon,  a nd a n

a ba ndonme nt  ma y be  s hown by e vi de nc e  i n  pas  a s  we l l  a s  by

publ i c  r e c or d.   Se e  Har gi s  v .  Col l i e r ,  578 S. W. 2d 953 ( Te nn.

App.  1978) .   Thi s  Cour t  s a i d i n  Far r  v .  Pe nt e c os t ,  1994 WL

12617 ( Te nn.  App. ) :   
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Te nne s s e e  c our t s  ha ve  he l d t ha t  e vi de nc e  of  me r e
non- us e  a l one  doe s  not  e s t a bl i s h a ba ndonme nt ,
J ac oway  v .  Pal me r ,  753 S. W. 2d 675,  677- 78 ( Te nn.
App.  1987) ,  nor  wi l l  a  c i t y  or  c ount y ' s  f a i l ur e  t o
ma i nt a i n a  publ i c  r oa d whe n i t  i s  be i ng us e d by t he
publ i c .   Car t wr i ght  v .  Be l l ,  418 S. W. 2d 463,  469- 70
( Te nn.  App.  1967) .   The r e  mus t  be  a  pos i t i ve  s howi ng
of  a n i nt e nt  t o  a ba ndon ( J ac oway ) .

Pl a i nt i f f s '  e f f or t s  t o  s e c ur e  t he  va c a t i on of  t he

r oa dwa y c ons t i t ut e s  a n a dmi s s i on t ha t  t he  r oa d ha s  ne ve r  be e n

a ba ndone d.   Se e  39( a )  CJ S Hi ghway s ,  Se c t i on 130,  p . 847- 8.   

De f e nda nt s  pur c ha s e d t he i r  pr ope r t y by de e d s howi ng

t he  r oa d,  s ought  va c a t i on by t he  c ount y of  t he  r oa d i n  1993,

a nd a dmi t t e d s ome  c ont i nui ng us e  of  t he  r oa dwa y unt i l  t he y

bl oc ke d t he  r oa d.   Thi s  i s  not  i n  di s put e ,  a nd e s t a bl i s he s  t he

r oa d ha s  not  be e n a ba ndone d,  a s  de t e r mi ne d by t he  Tr i a l  J udge .  

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a nd r e ma nd

a t  a ppe l l a nt s '  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .
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___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


