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Mark Brown appeals a judgnent of the Grcuit Court for
Bradl ey County which found that he was the father of Kara
Dani el | e St ephens, who was born on May 4, 1977, and attai ned her

18t h birthday during the pendency of this suit.



He raises the following three issues on appeal:

1. Was the Learned Juvenile Judge correct in
overruling the Respondent's Mdtion to Dism ss on the
basis that the nother, Stephanie Scott, was judicially
estopped to allege that the Respondent is the father of
Kara Dani el |l e Stephens?

2. Was the Juvenile Court correct in granting
Petitioner's Motion to require the Respondent to submt
to bl ood tests where the demand for blood tests was not
made at the original appearance as required by Statute
as it existed at the tine of the filing of the Petition
i n August of 19907

3. Was the Learned G rcuit Judge correct in
granting Petitioner's Mition to establish paternity
without a Trial and based solely on blood test results,
applying the Statute retroactive and denying the

Respondent a jury trial which had been properly
demanded?

The pertinent facts necessary for disposition of this

appeal will be listed chronol ogically:

1. March 22, 1978, divorce suit filed by Stephani e Stephens
agai nst Dennis Stephens in the Chancery Court for Pol k County,
alleging two children, one of which was Karen Stephens, nine

nont hs of age, had been born to the marri age.

2. August 26, 1978, final decree granting divorce and custody
of the parties' children to Ms. Stephens, and ordering $40 per

week be paid by M. Stephens as child support.



3. August 22, 1986, joint petition by M. and Ms. Stephens
seeking to have the Court declare that M. Stephens was not the

natural father of Kara.

4. August 30, 1986, instrunment styled "Agreed Amended Order,”
finding that Kara "is not the natural child of Dennis Stephens”

and relieving himof any obligation to support her.

5. August 27, 1990, petition by State of Tennessee on Rel ation
of Ms. Scott agai nst Mark Brown, seeking an order of paternity,
support for Kara and rei nbursenent to the State for $582.66, the
amount of Aid for Famlies with Dependent Children paynents

received by Ms. Scott, formerly Stephens.

6. Sept enber 28, 1990, notion to dismss by M. Brown on the
grounds of judicial estoppel by reason of Ms. Scott's allegation

in the divorce proceedings.

7. Cctober 5, 1990, State's response to notion to dismss and

notion for paternity blood tests.

8. Cct ober 19, 1990, order appointing guardian ad |item for

Kar a.

9. Decenber 19, 1990, petition of guardian ad litem which

"adopts by reference in its entirety the Petition for Paternity



filed by the State of Tennessee, ex rel. Stephanie Scott

agai nst Mark Brown."

10. April 3, 1992, notion on behalf of the State and the

guardian ad litemfor a paternity bl ood test.

11.  April 9, 1992, M. Brown's response to notion for bl ood

tests.

12. File date not shown, petition of guardian ad litemin the
Chancery Court asking the Court to ratify and confirmits order
of August 30, 1986, declaring that M. Stephens is not Kara's

f at her.

13. June 13, 1992, order ratifying and confirm ng previous order

of August 30, 1986.

14. February 17, 1993, order overruling notion to dism ss and

granting notions seeking a blood test.

15. March 4, 1993, answer of M. Scott again advancing the

def ense of judicial estoppel and demanding a jury.

16. March 5, 1993, notion by State to conpel conpliance with

order of bl ood test.



17. April 26, 1995, notion to enter an order of paternity
agai nst the Respondent pursuant to T.C. A 24-7-12(b)(2)(B), which
i ncl uded an exhi bit showing the probability of the Respondent's

paternity to be 99.99 percent.

18. June 19, 1995, M. Brown's response to State's notion
seeki ng declaration of paternity, contending that the case was
renmoved fromthe Juvenile Court of Bradley County to the Circuit

Court by virtue of a jury demand pursuant to T.C A 36-2-106."

19. August 29, 1995, order of Juvenile Court transferring case

to the Crcuit Court.

20. August 29, 1995, notion in |limne filed in Crcuit Court by
M. Scott seeking to exclude the results of the blood test on the
ground that the request was too late and to prohibit M. Scott
fromintroduci ng any papers as proof to establish paternity on

t he grounds of judicial estoppel.

21. August 31, 1995, State's response to the notion in limnmne.

22. COctober 6, 1995, order of the Crcuit Court denying the

Respondent's notion in limne and finding that judicial estoppel

does not "apply in this case," and granting the State's notion

! As pertinent, T.C.A. 36-2-106(a) provides the foll ow ng

If the def endant demands a jury trial or if determ ned upon the
juvenile judge's own nmotion, the juvenile judge shall transfer the
case to the circuit or chancery court for a jury trial upon the
issue of paternity.



for summary judgnent. The Court further found w thout the

I ntroduction of any proof that pursuant to T.C A 24-7-111, which
he found to be procedural and applicable to the disposition of
this case that the Respondent was the father of Kara. He

t her eupon renended the case to the Juvenile Court for Bradley

County for further proceedings.

W now turn to the issues on appeal. The first, we
believe, is resolved by an unreported opinion of this Court, Kyle

v. Richardson, filed in Knoxville on May 20, 1983. 1In a factual

situation simlar to the case at bar, we rejected the doctrine of

judicial estoppel, and in doing so stated the foll ow ng:

As heretofore stated, the defendant relies on

judicial estoppel. Tennessee has |ong recognized the
doctrine of judicial estoppel. It is said that as a
matter of public policy a party will not be permtted

to take inconsistent positions in |egal proceedings.
However, it is also recognized that each case nust be
decided on its on [sic] particular facts and

ci rcunstances. The doctrine is designed not so nuch to
prevent prejudice resulting to the other party but to
prevent prejudice resulting to the adm nistration of
justice if a party were allowed to swear one way one
time and a different way another tine. Cothron v.
Scott, 60 Tenn. App. 298, 446 S.W2d 533 (1969); Bubis
v. Blackman, 58 Tenn. App. 619, 435 S.W2d 492 (1968);
Monroe County Mdtor Co. v. Tennessee dins Ins. Co., 33
Tenn. App. 223, 231 S.W2d 386 (1950).

A necessary conmponent of this rule is that
anything short of a willfully false statenent of fact,
in the sense of conscious and deliberate perjury, is
insufficient to give rise to an estoppel and that the
party is entitled to explain that the statenent was
I nadvertent or inconsiderate or represents a m stake of
law. Hamlton Natl. Bank v. Wods, 34 Tenn. App. 360,
238 S.W2d 109 (1951); State ex rel. Amons v. City of
Knoxville, 33 Tenn. App. 622, 232 S.W2d 564 (1950);
Monroe County Mdtor Co. v. Tennessee dins Ins. Co.,




supra; D.M Rose & Co. v Snyder, 185 Tenn. 499, 206
S.W2d 897 (1948).

M. Brown attenpts to distinguish Kyle on the ground
that M. Richardson, who is alleged to be the father, acceded to
the nother's request and, as set out in the opinion, "went to the
Juvenile Cerk's office of Monroe County and filed a petition for
legitimation of Carrie LeAnn Kyle. 1In this petition appellant
stated under oath that he was the father of Carrie LeAnn Kyl e and
asked for the order of legitimtion. Thereafter, the appellant
refused to appear in court, apparently he was afraid he was goi ng

to be forced to pay child support.”

Al t hough the foregoing was nentioned in Kyle, given the
fact that M. Richardson recanted, we do not believe this was
determ native, but instead the resolution of the question was

based upon the general principles regarding judicial estoppel.

Resol ution of issue two turns upon the construction of
T.C.A 24-7-112 which, as pertinent to this issue, provides the

f ol | owi ng:

24-7-112. Tests to determ ne parentage--
Adm ssibility in evidence--Costs.--(a)(1) In the trial
of any civil or crimnal proceeding in which the
guestion of parentage arises, the court before whomthe
matter may be brought, upon the notion of either party
at the initial appearance, shall order that al
necessary parties submt to any tests and conpari sons
whi ch have been devel oped and adapted for purposes of
establ i shing or disproving parentage. Tests for
determ ning paternity may include any bl ood, genetic,
or DNA test utilized by an accredited | aboratory.



Failure to nake a tinely notion for subm ssion to such
tests and conparisons shall constitute a waiver and
shall not be grounds for a continuance. The results of
such tests and conparisons, including the statistical

i kelihood of the alleged parent's parentage, if
avai l able, may be admtted into evidence as provided in
subsection (b).

(2) During any civil proceeding in which the
question of parentage arises, upon the notion of either
party or on the court's own notion, the court shall, at
such time as it deens equitable, order all necessary
parties to submt to any tests and conpari sons which
have been devel oped and adapted for purposes of
establ i shing or disproving parentage. Tests for
determi ning paternity may include any bl ood, genetic,
or DNA test utilized by an accredited | aboratory.
Failure of either party to make a notion for subni ssion
to such tests and conparisons shall constitute a waiver
and shall not be grounds for a continuance. The
results of such tests and conparisons, including the
statistical |ikelihood of the alleged parent's
parentage, if available, my be admtted into evidence
as provided in subsection (b).

In Davis v. Davis, an unreported opinion of this Court,

filed in Knoxville on January 11, 1996, Judge Franks revi ewed
cases addressing the statute and concluded that the ordering of a

bl ood test lay within the discretion of the trial court:

According to the strightforward | anguage of the
first provision, the nother waived her right to the
tests by not raising the matter in her conplaint. The
second provision, however, |eaves the judge with
di scretion. No cases have reconciled these two
provisions, cf. Steioff v. Steioff, 833 S.W2d 94
(Tenn. App. 1992) (rejecting a father's argunent that
his nmotion for DNA testing net the initial appearance
requi renent when it was nade at a trial for contenpt
when he failed to pay child support that had been set
at an earlier divorce proceeding); State ex rel.
Overton v. Taylor, 786 S.W2d 942 (Tenn. 1990) (denmand
for paternity testing nust be nade at initia
appear ance of denmanding party in juvenile court only if
Issue is tried in juvenile court; if it is transferred
to circuit court for trial, a notion for testing at the
initial appearance in that forumis tinely because it



Is effectively "the court before whomthe matter may be
brought”); WIlianms v. Canpbell, 1995 W. 429265

(Tenn. App. 1995) (a father, who discovered there was a
guestion of paternity after the divorce and the order
of child support, should have been granted DNA tests
when he raised the issue initially at his later
paternity suit).

Construing these provisions in para materia, we
conclude that (a)(1l) requires that the Judge order
testing if one of the parties raises the issue in the
initial pleading. |If the issue is raised |ater, (a)(2)

grants the Trial judge discretion in deciding whether
the testing should take pl ace.

We concl ude that under the facts of the present case
the act of the Trial Judge in granting a notion to require a
bl ood test which was fil ed subsequent to Ms. Scott's initia
appearance, manifests the fact that the Trial Judge was
exercising his discretion, and also find that he did not abuse

his discretion.

I n support of issue nunber three, M. Brown argues that
the Court inproperly gave retrospective effect to a 1994
anmendnent whi ch contai ned the concl usive presunption feature

found in T.C. A 24-7-102(b)(2)(B), which provides the follow ng:

(B) An individual is conclusively presuned to be
the father of a child if blood, genetic, or DNA tests
show that the statistical probability of paternity is
ninety-nine (99% or greater. A rebuttable presunption
of the paternity of an individual is established by
bl ood, genetic, or DNA testing show ng a statisti cal
probability of paternity of that individual at ninety-
five percent (95% or greater.



We first note that as a general rule |egislative

enactnents are presuned to operate prospectively. Cates v.

TI.ME., DC lInc., 513 S.W2d 508 (Tenn.1974). The Rul e,
however, is qualified if the statute expresses a contrary intent,

State v. Brimmer, 876 S.W2d 75 (Tenn.1994), or if it is renedial

or procedural in nature, Kee v. Shelter Ins., 852 S.W2d 226

(Tenn. 1993), and does not disturb vested rights or contractual

obligations. Kuykendall v. Weeler, 890 S.W2d 785 (Tenn. 1994).

Qur reading of the statute in question persuades us
that it falls in the procedural category in that it addresses the
presunption to be raised by evidence introduced. It could hardly
be argued that M. Arnett has a vested right to exclude evidence

di scl osed by DNA testing.

In conclusion, we observe that we are not call ed upon
to determine the constitutionality of the statute. Moreover, in
t he absence of proof, we can only specul ate whether a brother or
an identical twin brother of an alleged father would have simlar
DNA readings wth the alleged father, resulting in the anomal ous
prospect of two persons being conclusively presunmed to be the

fat her of one child.

For the foregoing reasons the judgnment of the Trial

Court is affirned and the cause remanded to the Circuit Court for

Bradl ey County that it in turn my be remanded to the Juvenile
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Court for further necessary proceedings incident to the petition.

Costs of appeal are adjudged against M. Brown and his surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

WlliamH | nman, Sr.J.
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