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    Godda r d,  P. J .  

Ma r k Br own a ppe a l s  a  j udgme nt  of  t he  Ci r c ui t  Cour t  f or

Br a dl e y Count y whi c h f ound t ha t  he  wa s  t he  f a t he r  of  Ka r a

Da ni e l l e  St e phe ns ,  who wa s  bor n on Ma y 4,  1977,  a nd a t t a i ne d he r

18t h bi r t hda y dur i ng t he  pe nde nc y of  t hi s  s ui t .
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He  r a i s e s  t he  f ol l owi ng t hr e e  i s s ue s  on a ppe a l :

1 . Wa s  t he  Le a r ne d J uve ni l e  J udge  c or r e c t  i n
ove r r ul i ng t he  Re s ponde nt ' s  Mot i on t o  Di s mi s s  on t he
ba s i s  t ha t  t he  mot he r ,  St e pha ni e  Sc ot t ,  wa s  j udi c i a l l y
e s t oppe d t o  a l l e ge  t ha t  t he  Re s ponde nt  i s  t he  f a t he r  of
Ka r a  Da ni e l l e  St e phe ns ?

2. Wa s  t he  J uve ni l e  Cour t  c or r e c t  i n  gr a nt i ng
Pe t i t i one r ' s  Mot i on t o  r e qui r e  t he  Re s ponde nt  t o  s ubmi t
t o  bl ood t e s t s  whe r e  t he  de ma nd f or  bl ood t e s t s  wa s  not
ma de  a t  t he  or i gi na l  a ppe a r a nc e  a s  r e qui r e d by St a t ut e
a s  i t  e xi s t e d a t  t he  t i me  of  t he  f i l i ng of  t he  Pe t i t i on
i n Augus t  of  1990?

3. Wa s  t he  Le a r ne d Ci r c ui t  J udge  c or r e c t  i n
gr a nt i ng Pe t i t i one r ' s  Mot i on t o e s t a bl i s h pa t e r ni t y
wi t hout  a  Tr i a l  a nd ba s e d s ol e l y on bl ood t e s t  r e s ul t s ,
a ppl yi ng t he  St a t ut e  r e t r oa c t i ve  a nd de nyi ng t he
Re s ponde nt  a  j ur y t r i a l  whi c h ha d be e n pr ope r l y
de ma nde d?

The  pe r t i ne nt  f a c t s  ne c e s s a r y f or  di s pos i t i on of  t hi s

a ppe a l  wi l l  be  l i s t e d c hr onol ogi c a l l y:

1. Ma r c h 22,  1978,  di vor c e  s ui t  f i l e d by St e pha ni e  St e phe ns

a ga i ns t  De nni s  St e phe ns  i n  t he  Cha nc e r y Cour t  f or  Pol k Count y,

a l l e gi ng t wo c hi l dr e n,  one  of  whi c h wa s  Ka r e n St e phe ns ,  ni ne

mont hs  of  a ge ,  ha d be e n bor n t o  t he  ma r r i a ge .

2. Augus t  26,  1978,  f i na l  de c r e e  gr a nt i ng di vor c e  a nd c us t ody

of  t he  pa r t i e s '  c hi l dr e n t o  Mr s .  St e phe ns ,  a nd or de r i ng $40 pe r

we e k be  pa i d by Mr .  St e phe ns  a s  c hi l d  s uppor t .
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3. Augus t  22,  1986,  j oi nt  pe t i t i on by Mr .  a nd Mr s .  St e phe ns

s e e ki ng t o  ha ve  t he  Cour t  de c l a r e  t ha t  Mr .  St e phe ns  wa s  not  t he

na t ur a l  f a t he r  of  Ka r a .

4. Augus t  30,  1986,  i ns t r ume nt  s t yl e d " Agr e e d Ame nde d Or de r , "

f i ndi ng t ha t  Ka r a  " i s  not  t he  na t ur a l  c hi l d  of  De nni s  St e phe ns "

a nd r e l i e vi ng hi m of  a ny obl i ga t i on t o  s uppor t  he r .

5 . Augus t  27,  1990,  pe t i t i on by St a t e  of  Te nne s s e e  on Re l a t i on

of  Ms .  Sc ot t  a ga i ns t  Ma r k Br own,  s e e ki ng a n or de r  of  pa t e r ni t y ,

s uppor t  f or  Ka r a  a nd r e i mbur s e me nt  t o  t he  St a t e  f or  $582. 66,  t he

a mount  of  Ai d f or  Fa mi l i e s  wi t h De pe nde nt  Chi l dr e n pa yme nt s

r e c e i ve d by Ms .  Sc ot t ,  f or me r l y St e phe ns .

6. Se pt e mbe r  28,  1990,  mot i on t o  di s mi s s  by Mr .  Br own on t he

gr ounds  of  j udi c i a l  e s t oppe l  by r e a s on of  Ms .  Sc ot t ' s  a l l e ga t i on

i n t he  di vor c e  pr oc e e di ngs .

7. Oc t obe r  5 ,  1990,  St a t e ' s  r e s pons e  t o  mot i on t o  di s mi s s  a nd

mot i on f or  pa t e r ni t y  bl ood t e s t s .

8 . Oc t obe r  19,  1990,  or de r  a ppoi nt i ng gua r di a n a d l i t e m f or

Ka r a .

9. De c e mbe r  19,  1990,  pe t i t i on of  gua r di a n a d l i t e m whi c h

" a dopt s  by r e f e r e nc e  i n i t s  e nt i r e t y t he  Pe t i t i on f or  Pa t e r ni t y  
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.  .  .  f i l e d by t he  St a t e  of  Te nne s s e e ,  e x r e l .  St e pha ni e  Sc ot t

a ga i ns t  Ma r k Br own. "

10. Apr i l  3 ,  1992,  mot i on on be ha l f  of  t he  St a t e  a nd t he

gua r di a n a d l i t e m f or  a  pa t e r ni t y  bl ood t e s t .

11. Apr i l  9 ,  1992,  Mr .  Br own' s  r e s pons e  t o  mot i on f or  bl ood

t e s t s .

12. Fi l e  da t e  not  s hown,  pe t i t i on of  gua r di a n a d l i t e m i n t he

Cha nc e r y Cour t  a s ki ng t he  Cour t  t o  r a t i f y  a nd c onf i r m i t s  or de r

of  Augus t  30,  1986,  de c l a r i ng t ha t  Mr .  St e phe ns  i s  not  Ka r a ' s

f a t he r .

13. J une  13,  1992,  or de r  r a t i f yi ng a nd c onf i r mi ng pr e vi ous  or de r

of  Augus t  30,  1986.

14. Fe br ua r y 17,  1993,  or de r  ove r r ul i ng mot i on t o  di s mi s s  a nd

gr a nt i ng mot i ons  s e e ki ng a  bl ood t e s t .   

15. Ma r c h 4,  1993,  a ns we r  of  Mr .  Sc ot t  a ga i n a dva nc i ng t he

de f e ns e  of  j udi c i a l  e s t oppe l  a nd de ma ndi ng a  j ur y.

16. Ma r c h 5,  1993,  mot i on by St a t e  t o  c ompe l  c ompl i a nc e  wi t h

or de r  of  bl ood t e s t .



1 As  p e r t i n e n t ,  T. C. A.  3 6 - 2 - 1 0 6 ( a )  p r o v i d e s  t h e  f o l l o wi n g :

I f  t h e  d e f e n d a n t  d e ma n d s  a  j u r y  t r i a l  o r  i f  d e t e r mi n e d  u p o n  t h e

j u v e n i l e  j u d g e ' s  o wn  mo t i o n ,  t h e  j u v e n i l e  j u d g e  s h a l l  t r a n s f e r  t h e

c a s e  t o  t h e  c i r c u i t  o r  c h a n c e r y  c o u r t  f o r  a  j u r y  t r i a l  u p o n  t h e

i s s u e  o f  p a t e r n i t y .
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17. Apr i l  26,  1995,  mot i on t o  e nt e r  a n or de r  of  pa t e r ni t y

a ga i ns t  t he  Re s ponde nt  pur s ua nt  t o  T. C. A.  24- 7- 12( b) ( 2) ( B) ,  whi c h

i nc l ude d a n e xhi bi t  s howi ng t he  pr oba bi l i t y  of  t he  Re s ponde nt ' s

pa t e r ni t y  t o  be  99. 99 pe r c e nt .

18. J une  19,  1995,  Mr .  Br own' s  r e s pons e  t o  St a t e ' s  mot i on

s e e ki ng de c l a r a t i on of  pa t e r ni t y ,  c ont e ndi ng t ha t  t he  c a s e  wa s

r e move d f r om t he  J uve ni l e  Cour t  of  Br a dl e y Count y t o  t he  Ci r c ui t

Cour t  by vi r t ue  of  a  j ur y de ma nd pur s ua nt  t o  T. C. A.  36- 2- 106. 1

19. Augus t  29,  1995,  or de r  of  J uve ni l e  Cour t  t r a ns f e r r i ng c a s e

t o t he  Ci r c ui t  Cour t .

20. Augus t  29,  1995,  mot i on i n l i mi ne  f i l e d i n Ci r c ui t  Cour t  by

Mr .  Sc ot t  s e e ki ng t o  e xc l ude  t he  r e s ul t s  of  t he  bl ood t e s t  on t he

gr ound t ha t  t he  r e que s t  wa s  t oo l a t e  a nd t o  pr ohi bi t  Ms .  Sc ot t

f r om i nt r oduc i ng a ny pa pe r s  a s  pr oof  t o  e s t a bl i s h pa t e r ni t y  on

t he  gr ounds  of  j udi c i a l  e s t oppe l .

21. Augus t  31,  1995,  St a t e ' s  r e s pons e  t o  t he  mot i on i n l i mi ne .

22. Oc t obe r  6 ,  1995,  or de r  of  t he  Ci r c ui t  Cour t  de nyi ng t he

Re s ponde nt ' s  mot i on i n l i mi ne  a nd f i ndi ng t ha t  j udi c i a l  e s t oppe l

doe s  not  " a ppl y i n  t hi s  c a s e , "  a nd gr a nt i ng t he  St a t e ' s  mot i on
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f or  s umma r y j udgme nt .   The  Cour t  f ur t he r  f ound wi t hout  t he

i nt r oduc t i on of  a ny pr oof  t ha t  pur s ua nt  t o  T. C. A.  24- 7- 111,  whi c h

he  f ound t o  be  pr oc e dur a l  a nd a ppl i c a bl e  t o  t he  di s pos i t i on of

t hi s  c a s e  t ha t  t he  Re s ponde nt  wa s  t he  f a t he r  of  Ka r a .   He

t he r e upon r e me nde d t he  c a s e  t o  t he  J uve ni l e  Cour t  f or  Br a dl e y

Count y f or  f ur t he r  pr oc e e di ngs .

We  now t ur n t o  t he  i s s ue s  on a ppe a l .   The  f i r s t ,  we

be l i e ve ,  i s  r e s ol ve d by a n unr e por t e d opi ni on of  t hi s  Cour t ,  Kyl e

v.  Ri c ha r ds on,  f i l e d i n  Knoxvi l l e  on Ma y 20,  1983.   I n  a  f a c t ua l

s i t ua t i on s i mi l a r  t o  t he  c a s e  a t  ba r ,  we  r e j e c t e d t he  doc t r i ne  of

j udi c i a l  e s t oppe l ,  a nd i n  doi ng s o s t a t e d t he  f ol l owi ng:

As  he r e t of or e  s t a t e d,  t he  de f e nda nt  r e l i e s  on
j udi c i a l  e s t oppe l .   Te nne s s e e  ha s  l ong r e c ogni z e d t he
doc t r i ne  of  j udi c i a l  e s t oppe l .   I t  i s  s a i d t ha t  a s  a
ma t t e r  of  publ i c  pol i c y a  pa r t y wi l l  not  be  pe r mi t t e d
t o t a ke  i nc ons i s t e nt  pos i t i ons  i n  l e ga l  pr oc e e di ngs .  
Howe ve r ,  i t  i s  a l s o r e c ogni z e d t ha t  e a c h c a s e  mus t  be
de c i de d on i t s  on [ s i c ]  pa r t i c ul a r  f a c t s  a nd
c i r c ums t a nc e s .   The  doc t r i ne  i s  de s i gne d not  s o muc h t o
pr e ve nt  pr e j udi c e  r e s ul t i ng t o  t he  ot he r  pa r t y  but  t o
pr e ve nt  pr e j udi c e  r e s ul t i ng t o  t he  a dmi ni s t r a t i on of
j us t i c e  i f  a  pa r t y  we r e  a l l owe d t o  s we a r  one  wa y one
t i me  a nd a  di f f e r e nt  wa y a not he r  t i me .   Cot hr on v.
Sc ot t ,  60 Te nn. App.  298,  446 S. W. 2d 533 ( 1969) ;  Bubi s
v.  Bl a c kma n,  58 Te nn. App.  619,  435 S. W. 2d 492 ( 1968) ;
Monr oe  Count y Mot or  Co.  v .  Te nne s s e e  Odi ns  I ns .  Co. ,  33
Te nn. App. 223,  231 S. W. 2d 386 ( 1950) .

A ne c e s s a r y c ompone nt  of  t hi s  r ul e  i s  t ha t
a nyt hi ng s hor t  of  a  wi l l f ul l y f a l s e  s t a t e me nt  of  f a c t ,
i n  t he  s e ns e  of  c ons c i ous  a nd de l i be r a t e  pe r j ur y,  i s
i ns uf f i c i e nt  t o  gi ve  r i s e  t o  a n e s t oppe l  a nd t ha t  t he
pa r t y i s  e nt i t l e d t o e xpl a i n t ha t  t he  s t a t e me nt  wa s
i na dve r t e nt  or  i nc ons i de r a t e  or  r e pr e s e nt s  a  mi s t a ke  of
l a w.   Ha mi l t on Na t l .  Ba nk v.  Woods ,  34 Te nn. App.  360,
238 S. W. 2d 109 ( 1951) ;  St a t e  e x r e l .  Ammons  v.  Ci t y of
Knoxvi l l e ,  33 Te nn. App.  622,  232 S. W. 2d 564 ( 1950) ;
Monr oe  Count y Mot or  Co.  v .  Te nne s s e e  Odi ns  I ns .  Co. ,
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s upr a ;  D. M.  Ros e  & Co.  v  Snyde r ,  185 Te nn.  499,  206
S. W. 2d 897 ( 1948) .

Mr .  Br own a t t e mpt s  t o di s t i ngui s h Kyl e  on t he  gr ound

t ha t  Mr .  Ri c ha r ds on,  who i s  a l l e ge d t o  be  t he  f a t he r ,  a c c e de d t o

t he  mot he r ' s  r e que s t  a nd,  a s  s e t  out  i n  t he  opi ni on,  " we nt  t o  t he

J uve ni l e  Cl e r k ' s  of f i c e  of  Monr oe  Count y a nd f i l e d a  pe t i t i on f or

l e gi t i ma t i on of  Ca r r i e  Le Ann Kyl e .   I n t hi s  pe t i t i on a ppe l l a nt

s t a t e d unde r  oa t h t ha t  he  wa s  t he  f a t he r  of  Ca r r i e  Le Ann Kyl e  a nd

a s ke d f or  t he  or de r  of  l e gi t i ma t i on.   The r e a f t e r ,  t he  a ppe l l a nt

r e f us e d t o  a ppe a r  i n  c our t ,  a ppa r e nt l y  he  wa s  a f r a i d he  wa s  goi ng

t o be  f or c e d t o  pa y c hi l d  s uppor t . "

Al t hough t he  f or e goi ng wa s  me nt i one d i n  Kyl e ,  gi ve n t he

f a c t  t ha t  Mr .  Ri c ha r ds on r e c a nt e d,  we  do not  be l i e ve  t hi s  wa s

de t e r mi na t i ve ,  but  i ns t e a d t he  r e s ol ut i on of  t he  que s t i on wa s

ba s e d upon t he  ge ne r a l  pr i nc i pl e s  r e ga r di ng j udi c i a l  e s t oppe l .

Re s ol ut i on of  i s s ue  t wo t ur ns  upon t he  c ons t r uc t i on of

T. C. A.  24- 7- 112 whi c h,  a s  pe r t i ne nt  t o  t hi s  i s s ue ,  pr ovi de s  t he

f ol l owi ng:

24- 7- 112.   Te s t s  t o  de t e r mi ne  par e nt age - -
Admi s s i bi l i t y  i n e vi de nc e - - Cos t s . - - ( a ) ( 1)  I n t he  t r i a l
of  a ny c i vi l  or  c r i mi na l  pr oc e e di ng i n  whi c h t he
que s t i on of  pa r e nt a ge  a r i s e s ,  t he  c our t  be f or e  whom t he
ma t t e r  ma y be  br ought ,  upon t he  mot i on of  e i t he r  pa r t y
a t  t he  i ni t i a l  a ppe a r a nc e ,  s ha l l  or de r  t ha t  a l l
ne c e s s a r y pa r t i e s  s ubmi t  t o  a ny t e s t s  a nd c ompa r i s ons
whi c h ha ve  be e n de ve l ope d a nd a da pt e d f or  pur pos e s  of
e s t a bl i s hi ng or  di s pr ovi ng pa r e nt a ge .   Te s t s  f or
de t e r mi ni ng pa t e r ni t y  ma y i nc l ude  a ny bl ood,  ge ne t i c ,
or  DNA t e s t  ut i l i z e d by a n a c c r e di t e d l a bor a t or y.  
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Fa i l ur e  t o  ma ke  a  t i me l y mot i on f or  s ubmi s s i on t o  s uc h
t e s t s  a nd c ompa r i s ons  s ha l l  c ons t i t ut e  a  wa i ve r  a nd
s ha l l  not  be  gr ounds  f or  a  c ont i nua nc e .   The  r e s ul t s  of
s uc h t e s t s  a nd c ompa r i s ons ,  i nc l udi ng t he  s t a t i s t i c a l
l i ke l i hood of  t he  a l l e ge d pa r e nt ' s  pa r e nt a ge ,  i f
a va i l a bl e ,  ma y be  a dmi t t e d i nt o e vi de nc e  a s  pr ovi de d i n
s ubs e c t i on ( b) .

( 2)  Dur i ng a ny c i vi l  pr oc e e di ng i n  whi c h t he
que s t i on of  pa r e nt a ge  a r i s e s ,  upon t he  mot i on of  e i t he r
pa r t y  or  on t he  c our t ' s  own mot i on,  t he  c our t  s ha l l ,  a t
s uc h t i me  a s  i t  de e ms  e qui t a bl e ,  or de r  a l l  ne c e s s a r y
pa r t i e s  t o  s ubmi t  t o  a ny t e s t s  a nd c ompa r i s ons  whi c h
ha ve  be e n de ve l ope d a nd a da pt e d f or  pur pos e s  of
e s t a bl i s hi ng or  di s pr ovi ng pa r e nt a ge .   Te s t s  f or
de t e r mi ni ng pa t e r ni t y  ma y i nc l ude  a ny bl ood,  ge ne t i c ,
or  DNA t e s t  ut i l i z e d by a n a c c r e di t e d l a bor a t or y.  
Fa i l ur e  of  e i t he r  pa r t y  t o  ma ke  a  mot i on f or  s ubmi s s i on
t o s uc h t e s t s  a nd c ompa r i s ons  s ha l l  c ons t i t ut e  a  wa i ve r
a nd s ha l l  not  be  gr ounds  f or  a  c ont i nua nc e .   The
r e s ul t s  of  s uc h t e s t s  a nd c ompa r i s ons ,  i nc l udi ng t he
s t a t i s t i c a l  l i ke l i hood of  t he  a l l e ge d pa r e nt ' s
pa r e nt a ge ,  i f  a va i l a bl e ,  ma y be  a dmi t t e d i nt o e vi de nc e
a s  pr ovi de d i n  s ubs e c t i on ( b) .

I n Da vi s  v .  Da vi s ,  a n unr e por t e d opi ni on of  t hi s  Cour t ,

f i l e d i n  Knoxvi l l e  on J a nua r y 11,  1996,  J udge  Fr a nks  r e vi e we d

c a s e s  a ddr e s s i ng t he  s t a t ut e  a nd c onc l ude d t ha t  t he  or de r i ng of  a

bl ood t e s t  l a y wi t hi n t he  di s c r e t i on of  t he  t r i a l  c our t :

Ac c or di ng t o  t he  s t r i ght f or wa r d l a ngua ge  of  t he
f i r s t  pr ovi s i on,  t he  mot he r  wa i ve d he r  r i ght  t o  t he
t e s t s  by not  r a i s i ng t he  ma t t e r  i n he r  c ompl a i nt .    The
s e c ond pr ovi s i on,  howe ve r ,  l e a ve s  t he  j udge  wi t h
di s c r e t i on.   No c a s e s  ha ve  r e c onc i l e d t he s e  t wo
pr ovi s i ons ,  c f .   S t e i of f  v .  S t e i of f ,  833 S. W. 2d 94
( Te nn. App.  1992)  ( r e j e c t i ng a  f a t he r ' s  a r gume nt  t ha t
hi s  mot i on f or  DNA t e s t i ng me t  t he  i ni t i a l  a ppe a r a nc e
r e qui r e me nt  whe n i t  wa s  ma de  a t  a  t r i a l  f or  c ont e mpt
whe n he  f a i l e d t o  pa y c hi l d  s uppor t  t ha t  ha d be e n s e t
a t  a n e a r l i e r  di vor c e  pr oc e e di ng) ;  St at e  e x  r e l .
Ov e r t on v .  Tay l or ,  786 S. W. 2d 942 ( Te nn.  1990)  ( de ma nd
f or  pa t e r ni t y t e s t i ng mus t  be  ma de  a t  i ni t i a l
a ppe a r a nc e  of  de ma ndi ng pa r t y  i n  j uve ni l e  c our t  onl y i f
i s s ue  i s  t r i e d i n j uve ni l e  c our t ;  i f  i t  i s  t r a ns f e r r e d
t o c i r c ui t  c our t  f or  t r i a l ,  a  mot i on f or  t e s t i ng a t  t he
i ni t i a l  a ppe a r a nc e  i n  t ha t  f or um i s  t i me l y be c a us e  i t
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i s  e f f e c t i ve l y " t he  c our t  be f or e  whom t he  ma t t e r  ma y be
br ought " ) ;  Wi l l i ams  v .  Campbe l l ,  1995 WL 429265
( Te nn. App.  1995)  ( a  f a t he r ,  who di s c ove r e d t he r e  wa s  a
que s t i on of  pa t e r ni t y  a f t e r  t he  di vor c e  a nd t he  or de r
of  c hi l d  s uppor t ,  s houl d ha ve  be e n gr a nt e d DNA t e s t s
whe n he  r a i s e d t he  i s s ue  i ni t i a l l y a t  hi s  l a t e r
pa t e r ni t y s ui t ) .

Cons t r ui ng t he s e  pr ovi s i ons  i n  par a mat e r i a ,  we
c onc l ude  t ha t  ( a ) ( 1)  r e qui r e s  t ha t  t he  J udge  or de r
t e s t i ng i f  one  of  t he  pa r t i e s  r a i s e s  t he  i s s ue  i n t he
i ni t i a l  pl e a di ng.   I f  t he  i s s ue  i s  r a i s e d l a t e r ,  ( a ) ( 2)
gr a nt s  t he  Tr i a l  j udge  di s c r e t i on i n  de c i di ng whe t he r
t he  t e s t i ng s houl d t a ke  pl a c e .

We  c onc l ude  t ha t  unde r  t he  f a c t s  of  t he  pr e s e nt  c a s e

t he  a c t  of  t he  Tr i a l  J udge  i n  gr a nt i ng a  mot i on t o  r e qui r e  a

bl ood t e s t  whi c h wa s  f i l e d s ubs e que nt  t o  Ms .  Sc ot t ' s  i ni t i a l

a ppe a r a nc e ,  ma ni f e s t s  t he  f a c t  t ha t  t he  Tr i a l  J udge  wa s

e xe r c i s i ng hi s  di s c r e t i on,  a nd a l s o f i nd t ha t  he  di d not  a bus e

hi s  di s c r e t i on.

I n s uppor t  of  i s s ue  numbe r  t hr e e ,  Mr .  Br own a r gue s  t ha t

t he  Cour t  i mpr ope r l y ga ve  r e t r os pe c t i ve  e f f e c t  t o  a  1994

a me ndme nt  whi c h c ont a i ne d t he  c onc l us i ve  pr e s umpt i on f e a t ur e

f ound i n  T. C. A.  24- 7- 102( b) ( 2) ( B) ,  whi c h pr ovi de s  t he  f ol l owi ng:

( B)  An i ndi vi dua l  i s  c onc l us i ve l y pr e s ume d t o  be
t he  f a t he r  of  a  c hi l d  i f  bl ood,  ge ne t i c ,  or  DNA t e s t s
s how t ha t  t he  s t a t i s t i c a l  pr oba bi l i t y of  pa t e r ni t y i s
ni ne t y- ni ne  ( 99%)  or  gr e a t e r .   A r e but t a bl e  pr e s umpt i on
of  t he  pa t e r ni t y  of  a n i ndi vi dua l  i s  e s t a bl i s he d by
bl ood,  g e ne t i c ,  o r  DNA t e s t i ng s howi ng a  s t a t i s t i c a l
pr oba bi l i t y  of  pa t e r ni t y  of  t ha t  i ndi vi dua l  a t  ni ne t y-
f i ve  pe r c e nt  ( 95%)  or  gr e a t e r .
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We  f i r s t  not e  t ha t  a s  a  ge ne r a l  r ul e  l e gi s l a t i ve

e na c t me nt s  a r e  pr e s ume d t o  ope r a t e  pr os pe c t i ve l y.   Ca t e s  v .

T. I . M. E. ,  DC,  I nc . ,  513 S. W. 2d 508 ( Te nn. 1974) .   The  Rul e ,

howe ve r ,  i s  qua l i f i e d i f  t he  s t a t ut e  e xpr e s s e s  a  c ont r a r y i nt e nt ,

St a t e  v .  Br i mme r ,  876 S. W. 2d 75 ( Te nn. 1994) ,  or  i f  i t  i s  r e me di a l

or  pr oc e dur a l  i n  na t ur e ,  Ke e  v.  She l t e r  I ns . ,  852 S. W. 2d 226

( Te nn. 1993) ,  a nd doe s  not  di s t ur b ve s t e d r i ght s  or  c ont r a c t ua l

obl i ga t i ons .   Kuyke nda l l  v .  Whe e l e r ,  890 S. W. 2d 785 ( Te nn. 1994) .

Our  r e a di ng of  t he  s t a t ut e  i n  que s t i on pe r s ua de s  us

t ha t  i t  f a l l s  i n  t he  pr oc e dur a l  c a t e gor y i n t ha t  i t  a ddr e s s e s  t he

pr e s umpt i on t o  be  r a i s e d by e vi de nc e  i nt r oduc e d.   I t  c oul d ha r dl y

be  a r gue d t ha t  Mr .  Ar ne t t  ha s  a  ve s t e d r i ght  t o  e xc l ude  e vi de nc e

di s c l os e d by DNA t e s t i ng.

I n c onc l us i on,  we  obs e r ve  t ha t  we  a r e  not  c a l l e d upon

t o de t e r mi ne  t he  c ons t i t ut i ona l i t y of  t he  s t a t ut e .   Mor e ove r ,  i n

t he  a bs e nc e  of  pr oof ,  we  c a n onl y s pe c ul a t e  whe t he r  a  br ot he r  or

a n i de nt i c a l  t wi n br ot he r  of  a n a l l e ge d f a t he r  woul d ha ve  s i mi l a r

DNA r e a di ngs  wi t h t he  a l l e ge d f a t he r ,  r e s ul t i ng i n  t he  a noma l ous

pr os pe c t  of  t wo pe r s ons  be i ng c onc l us i ve l y pr e s ume d t o  be  t he

f a t he r  of  one  c hi l d .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d t o  t he  Ci r c ui t  Cour t  f or

Br a dl e y Count y t ha t  i t  i n  t ur n ma y be  r e ma nde d t o  t he  J uve ni l e
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Cour t  f or  f ur t he r  ne c e s s a r y pr oc e e di ngs  i nc i de nt  t o  t he  pe t i t i on.  

Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  Br own a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


