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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

REM ENTERPRI SES,  LTD. ,  A )  C/ A NO.  03A01- 9512- CH- 00436
TENNESSEE GENERAL PARTNERSHI P, )   

)  BLOUNT CHANCERY
Pl a i nt i f f - Appe l l e e , )   

)  HON.  CHESTER S.  RAI NWATER,  J R.
v. )  CHANCELLOR

)
RON C.  FRYE, )  

)  
De f e nda nt - Appe l l a nt . )  

ANDREW R.  TI LLMAN a nd CARLYLE URELLO,  PAI NE,  SWI NEY,  AND
TARWATER,  Knoxvi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

J AMES W.  HODGES,  J R. ,  Me mphi s ,  f or  De f e nda nt - Appe l l a nt .

OPI NI ON ON PETI TI ON TO REHEAR

Fr a nks .  J .

The  pl a i nt i f f  ha s  f i l e d a  pe t i t i on f or  r e he a r i ng

whi c h a s s e r t s  t ha t  we  ove r l ooke d pl a i nt i f f ’ s  r e s pons e  t o  a  f a x

f r om Fr ye ’ s  a t t or ne y whi c h wa s  me nt i one d i n  t he  or i gi na l

opi ni on.   

REM,  a  pa r t ne r s hi p c ons i s t i ng of  De we y Ra nda l l
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Wa dde l l ,  El i z a be t h Wa dde l l  Shor t ,  Mi c ha e l  Lynn Wa dde l l ,  a nd

Wa dde l l  Ent e r pr i s e s ,  I nc . ,  f a xe d Fr ye  a  s pe c i me n de e d on

J a nua r y 30,  1995.   A di s put e  t he n a r os e  ove r  REM’ s  f a i l ur e  t o

pr ovi de  a  pa r t ne r s hi p c e r t i f i c a t e  of  a c knowl e dgme nt  a nd a

c or por a t e  r e s ol ut i on f r om Wa dde l l  Ent e r pr i s e s ,  I nc .   Ac c or di ng

t o t he  a f f i da vi t  of  t he  t i t l e  a t t or ne y a t  Cha r t e r  Sa vi ngs  Ba nk

( Fr ye ’ s  l e nde r ) ,  t he  a t t or ne y f or  REM wa s  not i f i e d of  t he s e

pr obl e ms .   On Ma r c h 6, 1995 a  f a x f r om Fr ye ’ s  a t t or ne y i nf or me d

REM t ha t  t he  l e nde r  ba nk r e qui r e d a  c or por a t e  r e s ol ut i on f or

good t i t l e  a nd t ha t  unt i l  t h i s  wa s  done ,  he  c ons i de r e d REM i n

br e a c h of  t he  s e t t l e me nt  a gr e e me nt .   REM t he n f a xe d Fr ye  a

de e d t ha t  i nc l ude d a  pa r t ne r s hi p c e r t i f i c a t e  of

a c knowl e dgme nt .   

Fr ye  di d not  a ppe a r  a t  t he  s c he dul e d c l os i ng.

On Ma r c h 7,  1995 REM f i l e d a n Appl i c a t i on f or  Ent r y

of  Fi na l  J udgme nt  a s ki ng t he  c our t  t o  e nt e r  j udgme nt  a s

pr ovi de d i n  t he  s e t t l e me nt  a gr e e me nt .   On Ma r c h 14,  1995  t he

Cha nc e l l or  r ul e d t ha t  Fr ye  ha d ?not  f ul f i l l e d hi s  obl i ga t i ons

unde r  t he  Compr omi s e  a nd Se t t l e me nt  .  .  .  Pl a i nt i f f  i s

e nt i t l e d t o  i mme di a t e  e nt r y of  a  f i na l  j udgme nt  unde r  t he

Compr omi s e  a nd Se t t l e me nt  .  .  .  . ?.   The  Cour t  s t a t e d t ha t  t he

c l oud a s s e r t e d on t he  t i t l e  wa s  wr ongf ul ,  nul l ,  a nd voi d,  a nd

t ha t  REM c oul d r e c ove r  $20, 000. 00 i n  da ma ge s .     

Our  opi ni on wa s  i s s ue d a n Ma y 23,  1996.   We

de t e r mi ne d t ha t  a  c or por a t e  a c knowl e dgme nt  wa s  ne c e s s a r y t o

c onve y va l i d  t i t l e  a nd r e ma nde d t he  c a s e  t o  de t e r mi ne  whi c h

pa r t y br e a c he d t he  s e t t l e me nt  a gr e e me nt .   

Appe l l a nt  i n  hi s  br i e f  ha d a r gue d t ha t  REM ha d

f a i l e d t o  t i me l y s a t i s f y t wo e l e me nt s  ne c e s s a r y f or  a n
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e f f e c t i ve  c onve ya nc e ,  a  pa r t ne r s hi p a c knowl e dgme nt  a nd a

c or por a t e  r e s ol ut i on,  whi c h we r e  be l i e ve d t o  be  r e qui r e d

be c a us e  Wa dde l l  Ent e r pr i s e s ,  I nc . ,  a  c or por a t i on,  wa s  a  one  of

REM’ s  pa r t ne r s .  

Whi l e  we  a ddr e s s e d t he  i s s ue  of  t he  pa r t ne r s hi p

a c knowl e dgme nt ,  we  ove r l ooke d t he  a c knowl e dgme nt  t ha t  wa s

s ubmi t t e d a nd i n  t he  r e c or d.   Si nc e  REM ha d pr ovi de d a n

a c knowl e dgme nt ,  s i gne d by a l l  of  t he  pa r t ne r s ,  t ha t  poi nt  wa s

moot .   

The  i s s ue  of  whe t he r  a  c or por a t e  r e s ol ut i on wa s

r e qui r e d i s  gove r ne d t he  f ol l owi ng pr ovi s i on:

T. C. A.  §  61- 1- 109  r e a ds :   

Conve yanc e s  of  r e al  pr ope r t y.  -  ( a )  Whe n t i t l e  t o
r e a l  pr ope r t y i s  i n  t he  pa r t ne r s hi p na me ,  a ny
pa r t ne r  ma y c onve y t i t l e  t o  s uc h pr ope r t y by a
c onve ya nc e  e xe c ut e d i n  t he  pa r t ne r s hi p na me ,  but  t he
pa r t ne r s hi p ma y r e c ove r  s uc h pr ope r t y unde r  t he
pr ovi s i ons  of  §  61- 1- 108( a ) ,  or  unl e s s  s uc h pr ope r t y
ha s  be e n c onve ye d by t he  gr a nt e e  or  a  pe r s on
c l a i mi ng t hr ough s uc h gr a nt e e  t o  a  hol de r  f or  va l ue
wi t hout  knowl e dge  t ha t  t he  pa r t ne r ,  i n  ma ki ng t he
c onve ya nc e ,  ha s  e xc e e de d hi s  a ut hor i t y .

T. C. A.  61- 1- 108( a)  r e a ds :  

Age nc y of  par t ne r s .  -  ( a )  Eve r y pa r t ne r  i s  a n  a ge nt
of  t he  pa r t ne r s hi p f or  t he  pur pos e  of  i t s  bus i ne s s ,
a nd t he  a c t  of  e ve r y pa r t ne r ,  i nc l udi ng t he
e xe c ut i on i n  t he  pa r t ne r s hi p na me  of  a ny i ns t r ume nt ,
f or  a ppa r e nt l y  c a r r yi ng on i n  t he  us ua l  wa y t he
bus i ne s s  of  t he  pa r t ne r s hi p of  whi c h he  i s  a  me mbe r ,
bi nds  t he  pa r t ne r s hi p,  unl e s s  t he  pa r t ne r  s o a c t i ng
ha s  i n  f a c t  no a ut hor i t y  t o  a c t  f or  t he  pa r t ne r s hi p
i n t he  pa r t i c ul a r  ma t t e r ,  a nd t he  pe r s on wi t h whom
he  i s  de a l i ng ha s  knowl e dge  of  t he  f a c t  t ha t  he  ha s
no a ut hor i t y .  

Whe n Wa dde l l  Ent e r pr i s e s ,  I nc .  e nt e r e d t he

pa r t ne r s hi p a gr e e me nt ,  i t  be c a me  a  pa r t ne r  gove r ne d by t he

Pa r t ne r s hi p Ac t .   Se e  Cul t r a v .  Cul t r a ,  221 S. W. 2d 533 ( Te nn.

1949) .   Al t hough Cul t r a  wa s  dr a wi ng a  di s t i nc t i on be t we e n
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pr ope r t y whi c h woul d s t a y pa r t  of  t he  pa r t ne r s hi p a nd pr ope r t y

whi c h de s c e nde d t o  t he  he i r s  of  a  de c e a s e d  pa r t ne r ,  i t s

hol di ng t ha t  pa r t ne r s hi p r ul e s  t a ke  pr e c e de nc e  i s  a ppl i c a bl e .

Se e  Put nam v .  Shoaf ,  620 S. W. 2d.  510 ( Te nn.  App.  1981) ;  al s o

s e e  Hol c omb v .  Ful t on ,  43 B. R.  273 ( M. D. Te nn. ,  1984) .   As  a

pa r t ne r ,  Wa dde l l  Ent e r pr i s e s ’  c onve ya nc e  of  pr ope r t y wa s

gove r ne d by t he  s a me  §61- 1- 109 pa r t ne r s hi p pr ovi s i on a s  t he

ot he r  pa r t ne r s .   A c or por a t e  r e s ol ut i on wa s  t he r e f or e  not

ne c e s s a r y.

REM s uppl i e d a  de e d a nd a c knowl e dgme nt  be f or e  t he

de a dl i ne  f or  t he  a gr e e me nt .   Gi ve n t ha t  t he  c onve ya nc e  wa s

gove r ne d by pa r t ne r s hi p r ul e s  whi c h do not  r e qui r e  a  c or por a t e

r e s ol ut i on,  REM s uppl i e d t he  ne c e s s a r y e l e me nt s  f or  a  good

t i t l e .   As  Fr ye ’ s  r e f us a l  t o  c l os e  t he  de a l  t he r e f or e  br e a c he d

t he  obl i ga t i on of  t he  s e t t l e me nt  a gr e e me nt ,  we  c onc l ude  t he

Tr i a l  Cour t ’ s  a wa r d of  da ma ge s  t o  REM s houl d be  a f f i r me d.

To t he  e xt e nt  t ha t  t hi s  opi ni on i s  i n  c onf l i c t  wi t h

our  or i gi na l  opi ni on,  t he  or i gi na l  opi ni on i s  r e c a l l e d a nd

modi f i e d.   

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d a nd t he

c a us e  i s  r e ma nde d f or  e nt r y of  j udgme nt  wi t h c os t  of  t he

a ppe a l  a s s e s s e d t o  a ppe l l a nt .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


