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This is a grandparents’ visitation case. Earnest and
Li nda Newman, the nmaternal grandparents of Chelsea N Sneed, a
mnor, filed a petition seeking visitation with her. The
Newmans’ daughter, Julie Phillips, who is the child s nother and
cust odi an, opposed the petition. M. Phillips had been awarded
full custody in her divorce suit against Chelsea s father.' She
subsequently married Janes Phillips Jr., who is not a party to
this action. The petition does not allege that Ms. Phillips is
an unfit parent or that she has engaged in any parental
m sconduct. The trial court, after a non-jury hearing, found
visitation to be in the child s best interests, and, acting
pursuant to the G andparents’ Visitation Act, T.C A 8§ 36-6-302,
awarded visitation. M. Phillips appeals, raising the issue of
whet her the grant of visitation rights to her parents, nade over
her objection and with no showing of injury to the child or
parental unfitness, violates her right to privacy under the
Tennessee Constitution. W find that it does and consequently

reverse the trial court’s judgnent.

There are no disputed material facts. Chelsea was born
approximately two nonths after Ms. Phillips separated fromthe
child s natural father. M. Phillips subsequently obtained a

divorce and full custody of her daughter. The evidence reflects

'chel sea’s natural father is presently incarcerated in a Florida
penitentiary and is not involved in this action.
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that early in Chelsea’ s life, the relationship between M.
Phillips and her parents was fairly close and cordial. However,
rel ati ons becane strai ned, apparently after an unfortunate
incident in April, 1994, when M. Newran attenpted to discipline
Chel sea, then about 2% years old, by whipping her with a belt.
After that incident, the parties engaged in a nunber of

di scordant and heated exchanges which ultimately resulted in M.

Phillips’ decision to discontinue contact with her parents.

On June 26, 1994, Ms. Phillips married Janes Phillips,
Jr. M. Phillips has not taken | egal action to adopt Chel sea,

and is not a party to this case.

The Newrans filed their petition for child visitation
on January 31, 1995. As noted above, the petition does not
al |l ege parental m sconduct or that Chelsea is subject to any harm
by remaining in Ms. Phillips’ custody and care. The trial court
concluded that it could constitutionally order grandparents’
visitation under these circunstances; in so doing, it
di stingui shed the Suprene Court case of Hawk v. Hawk, 855 S. W 2d
573 (Tenn. 1993), the seminal case in this area of constitutional
and donestic law. W find that Hawk and its progeny nmandate
reversal of the trial court’s judgnent. |In so finding, we join
the Mddle and Western Sections of this court, both of which have
recently addressed a functionally identical issue and resolved it
in favor of a parent’s right to privacy in raising his or her

chi | d.



In awarding visitation, the trial court acted pursuant
to the Grandparents’ Visitation Act (GVA), which provides in

rel evant part as foll ows:

The natural or |egal grandparents of an
unmarried mnor child may be granted
reasonabl e visitation rights to the child
during such child s mnority by a court of
conpetent jurisdiction upon a finding that
such visitation rights would be in the best
interests of the mnor child.

T.C. A 8 36-6-302(a). As noted above, the trial court found the

sem nal Hawk case factual |y distingui shabl e.

In Hawk, the Suprene Court dealt with the issue of
whet her the GVA could constitutionally be applied so as to allow
a court to order grandparents’ visitation over the objection of
the married, natural parents of the children. Hawk, 855 S. W 2d
at 575. The Suprene Court noted that in Tennessee, the parental
right to raise one’s child “has | ong been protected fromstate
interference, except where the child's welfare is ‘materially’

j eopardi zed,” id. at 578, and reached the foll ow ng concl usion:

Tennessee’ s historically strong protection of
parental rights and the reasoning of federal
constitutional cases convince us that
parental rights constitute a fundanental
liberty interest under Article I, Section 8
of the Tennessee Constitution.



Id. at 579. The Court found that the literal |anguage of the
GVA, as applied under certain circunmstances, violated the

parental right to privacy:

In light of this right to privacy, we believe
t hat when no substantial harmthreatens a
child s welfare, the state | acks a
sufficiently conpelling justification for the
i nfringement on the fundanental right of
parents to raise their children as they see
fit. Thus, we find the statute to be
unconstitutional. . .as applied to this
married couple, whose fitness as parents is
unchal | enged.

Id. at 577. As the trial court in the instant case correctly
poi nted out, the Suprene Court in Hawk did not reach the question
of the constitutionality of the GVA “as it applies to situations

i nvol ving unmarried parents,” Id. at 580, n.10.

A year after Hawk, the Suprene Court was presented with
an issue regarding the parental rights of a father in attenpting
to legitimte his child. Nale v. Robertson, 871 S.W2d 674
(Tenn. 1994). The Nale Court rejected an argunent that Hawk was

limted to its own factual pattern:

Parents, including parents of children born
out of wedl ock, have a fundanental |iberty
interest in the care and custody of their
chil dren under both the United States and
Tennessee Constitutions.

* * * *

The Nal es’ position that this Court in Hawk
limted the protection of parental rights to



“an intact, nuclear famly with fit parents”
i s untenabl e.

Nal e, 871 S.W2d at 678, 680.

In SiMmons v. Simons, the Supreme Court was faced with

a situation identical to Hawk except that there was a new famly

unit conposed of the natural nother and an adoptive stepfather,

rat her than two natural parents, who opposed grandparents’

visitation.

foll ows:

The grandparents attenpted to distinguish Hawk as

They [the grandparents] insist that the
deci sion in Hawk does not preclude a best

nterest of the child analysis because the

di vorce of the child s natural parents

j

ustifies the state’'s interference with

parenting decisions by the nother and
adoptive father. They insist that the
constitutional protectionis limted to
married, natural parents who have mai ntai ned
conti nuous custody of their children and
whose fitness as parents has not been
chal | enged.

Si rmons v.

Si mons, 900 S.W2d 682, 684 (Tenn. 1995). The

Suprene Court in Simmons sunmarily rejected this contention,

stating,

[ T] he I egal principles upon which Hawk is
based are applicable to this case al so

. Adoptive parents are entitled to the

same constitutional protection of parenting
deci sions as natural parents.



Id. at 684. Because there was no threshold show ng of
substanti al danger of harmto the child, the Suprene Court

reversed a visitation award on the sane constitutional ground as

i n Hawk.

The recent unreported case of Floyd v. MNeely, C A No.
02A01- 9408- CH 00187, 1995 W. 390954 (Tenn.App., WS., filed July
5, 1995, Farner, J.), presented another visitation battle between
a grandparent and a parent. In Floyd, the child s nother had
remarried after the natural father’s death, but her new husband
had not adopted the children. The paternal grandnother was
seeking visitation. |Id. The grandnother sought to distinguish

Hawk and Si mmons, and the court stated the following in response:

The record indicates that McNeely [the
natural nother] had remarried at the tinme of
trial. There is no indication that her
current husband has taken steps to adopt the
children. Thus, this case is distinguishable
fromSimons in this respect. W, however,
do not view the husband’s failure to adopt
the children as a nmeans to | essen the
fundamental privacy interest afforded McNeely
In parenting her children. In view of the
reasoni ngs extended by our suprene court in
Si mmons and Hawk, we are convinced that
McNeely’' s right to parent her children as she
sees fit, including a decision regarding a
relati onshi p between them and their
grandnother, is no |less greater than the
right afforded to the nmarried natural parents
under Hawk. We conclude that the rights
afforded to the parents in Hawk extend
equally to McNeely despite the death of her
children’s father and her subsequent
remarriage. To this end, we do not viewthe
breakup of the nuclear famly, in and of
itself, to constitute a substantial harmto a
child sufficient to justify state



interference with a fit parent’s decision to
preclude a relationship between that child
and hi s/ her grandparents.

ld. at *4. (Enphasis added).

In Smth v. Smth, C A No. 01A01-9508-CH 00354, 1996 W
17188 (Tenn. App., MS., filed Jan. 19, 1996, Todd, P.J. (MS.)),
the Mddle Section addressed a simlar factual pattern. The
natural nother had remarried and her new husband had adopted the
children. It is significant to note that the court in Smth
stressed that the adoptive father “is not a party to this
proceeding.” Id. at *1. The Smth court nade the follow ng

apposite statenent:

No reason occurs to this Court why the rights

of the surviving parent should not be

enforced wi thout the joinder of the adoptive

father. Custody and control of children by a

surviving parent should never be denied or

interfered wwth except for the nbst cogent

reasons.
Id. at *5. We, like the Smith and Floyd courts, see no reason
why the existence or exercise of a parent’s constitutional right
to privacy in making child-rearing decisions, absent a
“substantial harni finding, should depend upon whether the
parent’s new spouse has deci ded to adopt the children, or, if an

adoption has occurred, whether the adoptive parent is a party to

t he proceedi ng.



The Floyd case is on “all fours” wth the facts of the
present case. In addition, we agree with the reasoni ng of the
Fl oyd and Smth cases, and join the Mddle and Western Sections
of this court in holding that absent a finding of substanti al
harmto the child, the state nay not constitutionally interfere
with a parent’s right to make child-rearing decisions by ordering
grandparents’ visitation against the parent’s wi shes. No
all egations of harmto the child were made in the present case,
and thus the court erred in ordering grandparents’ visitation

over the objection of Ms. Phillips.

No appellate court in Tennessee has decl ared the GVA
unconstitutional on its face; nor do we. It is clear, however,
that before a court can apply that statute it nust nmake a
threshold finding of “substantial danger of harmto the [m nor]

child.” Hawk, 855 S.W2d at 579.

For the aforenentioned reasons, the judgment of the
trial court is reversed, and the original conplaint is dismssed
wi th costs bel ow bei ng assessed to the appellees. Costs on
appeal are also taxed and assessed to the appellees. This case
is remanded to the trial court for the collection of costs bel ow,

pursuant to applicable | aw

Charl es D. Susano, Jr., J.



CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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