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Ch e l s e a ’ s  n a t u r a l  f a t h e r  i s  p r e s e n t l y  i n c a r c e r a t e d  i n  a  F l o r i d a

p e n i t e n t i a r y  a n d  i s  n o t  i n v o l v e d  i n  t h i s  a c t i o n .  

2

Thi s  i s  a  gr a ndpa r e nt s ’  vi s i t a t i on c a s e .   Ea r ne s t  a nd

Li nda  Ne wma n,  t he  ma t e r na l  gr a ndpa r e nt s  of  Che l s e a  N.  Sne e d,  a

mi nor ,  f i l e d a  pe t i t i on s e e ki ng vi s i t a t i on wi t h he r .   The

Ne wma ns ’  da ught e r ,  J ul i e  Phi l l i ps ,  who i s  t he  c hi l d’ s  mot he r  a nd

c us t odi a n,  oppos e d t he  pe t i t i on.   Ms .  Phi l l i ps  ha d be e n a wa r de d

f ul l  c us t ody i n  he r  di vor c e  s ui t  a ga i ns t  Che l s e a ’ s  f a t he r . 1  She

s ubs e que nt l y  ma r r i e d J a me s  Phi l l i ps  J r . ,  who i s  not  a  pa r t y  t o

t hi s  a c t i on.   The  pe t i t i on doe s  not  a l l e ge  t ha t  Ms .  Phi l l i ps  i s

a n unf i t  pa r e nt  or  t ha t  s he  ha s  e nga ge d i n  a ny pa r e nt a l

mi s c onduc t .   The  t r i a l  c our t ,  a f t e r  a  non- j ur y he a r i ng,  f ound

vi s i t a t i on t o be  i n t he  c hi l d’ s  be s t  i nt e r e s t s ,  a nd,  a c t i ng

pur s ua nt  t o  t he  Gr a ndpa r e nt s ’  Vi s i t a t i on Ac t ,  T. C. A.  §  36- 6- 302,

a wa r de d vi s i t a t i on.   Ms .  Phi l l i ps  a ppe a l s ,  r a i s i ng t he  i s s ue  of

whe t he r  t he  gr a nt  of  vi s i t a t i on r i ght s  t o  he r  pa r e nt s ,  ma de  ove r

he r  obj e c t i on a nd wi t h no s howi ng of  i nj ur y t o  t he  c hi l d  or

pa r e nt a l  unf i t ne s s ,  vi ol a t e s  he r  r i ght  t o  pr i va c y unde r  t he

Te nne s s e e  Cons t i t ut i on.   We  f i nd t ha t  i t  doe s  a nd c ons e que nt l y

r e ve r s e  t he  t r i a l  c our t ’ s  j udgme nt .  

I

The r e  a r e  no di s put e d ma t e r i a l  f a c t s .   Che l s e a  wa s  bor n

a ppr oxi ma t e l y t wo mont hs  a f t e r  Ms .  Phi l l i ps  s e pa r a t e d f r om t he

c hi l d’ s  na t ur a l  f a t he r .   Ms .  Phi l l i ps  s ubs e que nt l y  obt a i ne d a

di vor c e  a nd f ul l  c us t ody of  he r  da ught e r .   The  e vi de nc e  r e f l e c t s
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t ha t  e a r l y i n Che l s e a ’ s  l i f e ,  t he  r e l a t i ons hi p be t we e n Ms .

Phi l l i ps  a nd he r  pa r e nt s  wa s  f a i r l y  c l os e  a nd c or di a l .   Howe ve r ,

r e l a t i ons  be c a me  s t r a i ne d,  a ppa r e nt l y  a f t e r  a n unf or t una t e

i nc i de nt  i n  Apr i l ,  1994,  whe n Mr .  Ne wma n a t t e mpt e d t o  di s c i pl i ne

Che l s e a ,  t he n a bout  2½ ye a r s  ol d,  by whi ppi ng he r  wi t h a  be l t .  

Af t e r  t ha t  i nc i de nt ,  t he  pa r t i e s  e nga ge d i n  a  numbe r  of

di s c or da nt  a nd he a t e d e xc ha nge s  whi c h ul t i ma t e l y r e s ul t e d i n  Ms .

Phi l l i ps ’  de c i s i on t o  di s c ont i nue  c ont a c t  wi t h he r  pa r e nt s .   

On J une  26,  1994,  Ms .  Phi l l i ps  ma r r i e d J a me s  Phi l l i ps ,

J r .   Mr .  Phi l l i ps  ha s  not  t a ke n l e ga l  a c t i on t o  a dopt  Che l s e a ,

a nd i s  not  a  pa r t y  t o  t hi s  c a s e .

The  Ne wma ns  f i l e d t he i r  pe t i t i on f or  c hi l d vi s i t a t i on

on J a nua r y 31,  1995.   As  not e d a bove ,  t he  pe t i t i on doe s  not

a l l e ge  pa r e nt a l  mi s c onduc t  or  t ha t  Che l s e a  i s  s ubj e c t  t o  a ny ha r m

by r e ma i ni ng i n  Ms .  Phi l l i ps ’  c us t ody a nd c a r e .   The  t r i a l  c our t

c onc l ude d t ha t  i t  c oul d c ons t i t ut i ona l l y  or de r  gr a ndpa r e nt s ’

vi s i t a t i on unde r  t he s e  c i r c ums t a nc e s ;  i n  s o doi ng,  i t

di s t i ngui s he d t he  Supr e me  Cour t  c a s e  of  Hawk v .  Hawk,  855 S. W. 2d

573 ( Te nn.  1993) ,  t he  s e mi na l  c a s e  i n  t hi s  a r e a  of  c ons t i t ut i ona l

a nd dome s t i c  l a w.   We  f i nd t ha t  Hawk  a nd i t s  pr oge ny ma nda t e

r e ve r s a l  of  t he  t r i a l  c our t ’ s  j udgme nt .   I n  s o f i ndi ng,  we  j oi n

t he  Mi ddl e  a nd We s t e r n Se c t i ons  of  t hi s  c our t ,  bot h of  whi c h ha ve

r e c e nt l y  a ddr e s s e d a  f unc t i ona l l y  i de nt i c a l  i s s ue  a nd r e s ol ve d i t

i n  f a vor  of  a  pa r e nt ’ s  r i ght  t o  pr i va c y i n  r a i s i ng hi s  or  he r

c hi l d.
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I I

I n a wa r di ng vi s i t a t i on,  t he  t r i a l  c our t  a c t e d pur s ua nt

t o  t he  Gr a ndpa r e nt s ’  Vi s i t a t i on Ac t  ( GVA) ,  whi c h pr ovi de s  i n

r e l e va nt  pa r t  a s  f ol l ows :

The  na t ur a l  or  l e ga l  gr a ndpa r e nt s  of  a n
unma r r i e d mi nor  c hi l d  ma y be  gr a nt e d
r e a s ona bl e  vi s i t a t i on r i ght s  t o t he  c hi l d
dur i ng s uc h c hi l d’ s  mi nor i t y  by a  c our t  of
c ompe t e nt  j ur i s di c t i on upon a  f i ndi ng t ha t
s uc h vi s i t a t i on r i ght s  woul d be  i n  t he  be s t
i nt e r e s t s  of  t he  mi nor  c hi l d .   

T. C. A.  §  36- 6- 302( a ) .    As  not e d a bove ,  t he  t r i a l  c our t  f ound t he

s e mi na l  Hawk c a s e  f a c t ua l l y  di s t i ngui s ha bl e .   

I n Hawk,  t he  Supr e me  Cour t  de a l t  wi t h t he  i s s ue  of

whe t he r  t he  GVA c oul d c ons t i t ut i ona l l y  be  a ppl i e d s o a s  t o  a l l ow

a  c our t  t o  or de r  gr a ndpa r e nt s ’  vi s i t a t i on ove r  t he  obj e c t i on of

t he  ma r r i e d,  na t ur a l  pa r e nt s  of  t he  c hi l dr e n.   Hawk,  855 S. W. 2d

a t  575.   The  Supr e me  Cour t  not e d t ha t  i n  Te nne s s e e ,  t he  pa r e nt a l

r i ght  t o  r a i s e  one ’ s  c hi l d  “ ha s  l ong be e n pr ot e c t e d f r om s t a t e

i nt e r f e r e nc e ,  e xc e pt  whe r e  t he  c hi l d’ s  we l f a r e  i s  ‘ ma t e r i a l l y’

j e opa r di z e d, ”  i d .  a t  578,  a nd r e a c he d t he  f ol l owi ng c onc l us i on:

Te nne s s e e ’ s  hi s t or i c a l l y  s t r ong pr ot e c t i on of
pa r e nt a l  r i ght s  a nd t he  r e a s oni ng of  f e de r a l
c ons t i t ut i ona l  c a s e s  c onvi nc e  us  t ha t
pa r e nt a l  r i ght s  c ons t i t ut e  a  f unda me nt a l
l i be r t y i nt e r e s t  unde r  Ar t i c l e  I ,  Se c t i on 8
of  t he  Te nne s s e e  Cons t i t ut i on.
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I d.  a t  579.   The  Cour t  f ound t ha t  t he  l i t e r a l  l a ngua ge  of  t he

GVA,  a s  a ppl i e d unde r  c e r t a i n  c i r c ums t a nc e s ,  vi ol a t e d t he

pa r e nt a l  r i ght  t o  pr i va c y:

I n l i ght  of  t hi s  r i ght  t o  pr i va c y,  we  be l i e ve
t ha t  whe n no s ubs t a nt i a l  ha r m t hr e a t e ns  a
c hi l d’ s  we l f a r e ,  t he  s t a t e  l a c ks  a
s uf f i c i e nt l y c ompe l l i ng j us t i f i c a t i on f or  t he
i nf r i nge me nt  on t he  f unda me nt a l  r i ght  of
pa r e nt s  t o  r a i s e  t he i r  c hi l dr e n a s  t he y s e e
f i t .   Thus ,  we  f i nd t he  s t a t ut e  t o be
unc ons t i t ut i ona l .  .  . a s  a ppl i e d t o t hi s
ma r r i e d c oupl e ,  whos e  f i t ne s s  a s  pa r e nt s  i s
unc ha l l e nge d.   

I d.  a t  577.   As  t he  t r i a l  c our t  i n t he  i ns t a nt  c a s e  c or r e c t l y

poi nt e d out ,  t he  Supr e me  Cour t  i n  Hawk di d not  r e a c h t he  que s t i on

of  t he  c ons t i t ut i ona l i t y of  t he  GVA “ a s  i t  a ppl i e s  t o s i t ua t i ons

i nvol vi ng unma r r i e d pa r e nt s , ”  I d.  a t  580,  n . 10.

A ye a r  a f t e r  Hawk,  t he  Supr e me  Cour t  wa s  pr e s e nt e d wi t h

a n i s s ue  r e ga r di ng t he  pa r e nt a l  r i ght s  of  a  f a t he r  i n  a t t e mpt i ng

t o l e gi t i ma t e  hi s  c hi l d .   Nal e  v .  Robe r t s on,  871 S. W. 2d 674

( Te nn.  1994) .   The  Nal e  Cour t  r e j e c t e d a n a r gume nt  t ha t  Hawk  wa s

l i mi t e d t o i t s  own f a c t ua l  pa t t e r n:

Pa r e nt s ,  i nc l udi ng pa r e nt s  of  c hi l dr e n bor n
out  of  we dl oc k,  ha ve  a  f unda me nt a l  l i be r t y
i nt e r e s t  i n  t he  c a r e  a nd c us t ody of  t he i r
c hi l dr e n unde r  bot h t he  Uni t e d St a t e s  a nd
Te nne s s e e  Cons t i t ut i ons .

* * * *

The  Na l e s ’  pos i t i on t ha t  t hi s  Cour t  i n Hawk
l i mi t e d t he  pr ot e c t i on of  pa r e nt a l  r i ght s  t o
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“ a n i nt a c t ,  nuc l e a r  f a mi l y wi t h f i t  pa r e nt s ”
i s  unt e na bl e .   

Nal e ,  871 S. W. 2d a t  678,  680.

I n Si mmons  v .  Si mmons ,  t he  Supr e me  Cour t  wa s  f a c e d wi t h

a  s i t ua t i on i de nt i c a l  t o Hawk e xc e pt  t ha t  t he r e  wa s  a  ne w f a mi l y

uni t  c ompos e d of  t he  na t ur a l  mot he r  a nd a n a dopt i ve  s t e pf a t he r ,

r a t he r  t ha n t wo na t ur a l  pa r e nt s ,  who oppos e d gr a ndpa r e nt s ’

vi s i t a t i on.   The  gr a ndpa r e nt s  a t t e mpt e d t o  di s t i ngui s h Hawk a s

f ol l ows :

The y [ t he  gr a ndpa r e nt s ]  i ns i s t  t ha t  t he
de c i s i on i n  Hawk  doe s  not  pr e c l ude  a  be s t
i nt e r e s t  of  t he  c hi l d  a na l ys i s  be c a us e  t he
di vor c e  of  t he  c hi l d’ s  na t ur a l  pa r e nt s
j us t i f i e s  t he  s t a t e ’ s  i nt e r f e r e nc e  wi t h
pa r e nt i ng de c i s i ons  by t he  mot he r  a nd
a dopt i ve  f a t he r .   The y i ns i s t  t ha t  t he
c ons t i t ut i ona l  pr ot e c t i on i s  l i mi t e d t o
ma r r i e d,  na t ur a l  pa r e nt s  who ha ve  ma i nt a i ne d
c ont i nuous  c us t ody of  t he i r  c hi l dr e n a nd
whos e  f i t ne s s  a s  pa r e nt s  ha s  not  be e n
c ha l l e nge d.  

Si mmons  v .  Si mmons ,  900 S. W. 2d 682,  684 ( Te nn.  1995) .   The

Supr e me  Cour t  i n  Si mmons  s umma r i l y r e j e c t e d t hi s  c ont e nt i on,

s t a t i ng,  

[ T] he  l e ga l  pr i nc i pl e s  upon whi c h Hawk  i s
ba s e d a r e  a ppl i c a bl e  t o  t hi s  c a s e  a l s o
.  .  .  . Adopt i ve  pa r e nt s  a r e  e nt i t l e d t o t he
s a me  c ons t i t ut i ona l  pr ot e c t i on of  pa r e nt i ng
de c i s i ons  a s  na t ur a l  pa r e nt s .
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I d.  a t  684.   Be c a us e  t he r e  wa s  no t hr e s hol d s howi ng of

s ubs t a nt i a l  da nge r  of  ha r m t o t he  c hi l d ,  t he  Supr e me  Cour t

r e ve r s e d a  vi s i t a t i on a wa r d on t he  s a me  c ons t i t ut i ona l  gr ound a s

i n Hawk .

The  r e c e nt  unr e por t e d c a s e  of  Fl oy d v .  Mc Ne e l y ,  C/ A No.

02A01- 9408- CH- 00187,  1995 WL 390954 ( Te nn. App. ,  W. S. ,  f i l e d J ul y

5,  1995,  Fa r me r ,  J . ) ,  pr e s e nt e d a not he r  vi s i t a t i on ba t t l e  be t we e n

a  gr a ndpa r e nt  a nd a  pa r e nt .   I n  Fl oy d,  t he  c hi l d’ s  mot he r  ha d

r e ma r r i e d a f t e r  t he  na t ur a l  f a t he r ’ s  de a t h,  but  he r  ne w hus ba nd

ha d not  a dopt e d t he  c hi l dr e n.   The  pa t e r na l  gr a ndmot he r  wa s

s e e ki ng vi s i t a t i on.   I d.   The  gr a ndmot he r  s ought  t o  di s t i ngui s h

Hawk a nd Si mmons ,  a nd t he  c our t  s t a t e d t he  f ol l owi ng i n  r e s pons e :

The  r e c or d i ndi c a t e s  t ha t  Mc Ne e l y [ t he
na t ur a l  mot he r ]  ha d r e ma r r i e d a t  t he  t i me  of
t r i a l .   The r e  i s  no i ndi c a t i on t ha t  he r
c ur r e nt  hus ba nd ha s  t a ke n s t e ps  t o  a dopt  t he
c hi l dr e n.   Thus ,  t hi s  c a s e  i s  di s t i ngui s ha bl e
f r om Si mmons  i n t hi s  r e s pe c t .   We ,  howe v e r ,
do not  v i e w t he  hus band’ s  f ai l ur e  t o  adopt
t he  c hi l dr e n as  a  me ans  t o  l e s s e n t he
f undame nt al  pr i v ac y  i nt e r e s t  af f or de d Mc Ne e l y
i n par e nt i ng he r  c hi l dr e n.   I n  vi e w of  t he
r e a s oni ngs  e xt e nde d by our  s upr e me  c our t  i n
Si mmons  a nd Hawk,  we  a r e  c onvi nc e d t ha t
Mc Ne e l y’ s  r i ght  t o  pa r e nt  he r  c hi l dr e n a s  s he
s e e s  f i t ,  i nc l udi ng a  de c i s i on r e ga r di ng a
r e l a t i ons hi p be t we e n t he m a nd t he i r
gr a ndmot he r ,  i s  no l e s s  gr e a t e r  t ha n t he
r i ght  a f f or de d t o  t he  ma r r i e d na t ur a l  pa r e nt s
unde r  Hawk.   We  c onc l ude  t ha t  t he  r i ght s
a f f or de d t o  t he  pa r e nt s  i n  Hawk  e xt e nd
e qua l l y  t o  Mc Ne e l y de s pi t e  t he  de a t h of  he r
c hi l dr e n’ s  f a t he r  a nd he r  s ubs e que nt
r e ma r r i a ge .   To t hi s  e nd,  we  do not  vi e w t he
br e a kup of  t he  nuc l e a r  f a mi l y,  i n  a nd of
i t s e l f ,  t o  c ons t i t ut e  a  s ubs t a nt i a l  ha r m t o a
c hi l d s uf f i c i e nt  t o j us t i f y  s t a t e
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i nt e r f e r e nc e  wi t h a  f i t  pa r e nt ’ s  de c i s i on t o
pr e c l ude  a  r e l a t i ons hi p be t we e n t ha t  c hi l d
a nd hi s / he r  gr a ndpa r e nt s .

I d.  a t  *4.   ( Empha s i s  a dde d) .

I n Smi t h v .  Smi t h,  C/ A No.  01A01- 9508- CH- 00354,  1996 WL

17188 ( Te nn.  App. ,  M. S. ,  f i l e d J a n.  19,  1996,  Todd,  P. J .  ( M. S. ) ) ,

t he  Mi ddl e  Se c t i on a ddr e s s e d a  s i mi l a r  f a c t ua l  pa t t e r n.   The

na t ur a l  mot he r  ha d r e ma r r i e d a nd he r  ne w hus ba nd ha d a dopt e d t he

c hi l dr e n.   I t  i s  s i gni f i c a nt  t o not e  t ha t  t he  c our t  i n Smi t h

s t r e s s e d t ha t  t he  a dopt i ve  f a t he r  “ i s  not  a  pa r t y  t o  t hi s

pr oc e e di ng. ”   I d.  a t  *1.   The  Smi t h c our t  ma de  t he  f ol l owi ng

a ppos i t e  s t a t e me nt :

No r e a s on oc c ur s  t o  t hi s  Cour t  why t he  r i ght s
of  t he  s ur vi vi ng pa r e nt  s houl d not  be
e nf or c e d wi t hout  t he  j oi nde r  of  t he  a dopt i ve
f a t he r .   Cus t ody a nd c ont r ol  of  c hi l dr e n by a
s ur vi vi ng pa r e nt  s houl d ne ve r  be  de ni e d or
i nt e r f e r e d wi t h e xc e pt  f or  t he  mos t  c oge nt
r e a s ons .   

I d.  a t  *5.   We ,  l i ke  t he  Smi t h a nd Fl oy d c our t s ,  s e e  no r e a s on

why t he  e xi s t e nc e  or  e xe r c i s e  of  a  pa r e nt ’ s  c ons t i t ut i ona l  r i ght

t o  pr i va c y i n  ma ki ng c hi l d- r e a r i ng de c i s i ons ,  a bs e nt  a

“ s ubs t a nt i a l  ha r m”  f i ndi ng,  s houl d de pe nd upon whe t he r  t he

pa r e nt ’ s  ne w s pous e  ha s  de c i de d t o  a dopt  t he  c hi l dr e n,  or ,  i f  a n

a dopt i on ha s  oc c ur r e d,  whe t he r  t he  a dopt i ve  pa r e nt  i s  a  pa r t y  t o

t he  pr oc e e di ng.
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The  Fl oy d c a s e  i s  on “ a l l  f our s ”  wi t h t he  f a c t s  of  t he

pr e s e nt  c a s e .   I n  a ddi t i on,  we  a gr e e  wi t h t he  r e a s oni ng of  t he

Fl oy d a nd Smi t h c a s e s ,  a nd j oi n t he  Mi ddl e  a nd We s t e r n Se c t i ons

of  t hi s  c our t  i n  hol di ng t ha t  a bs e nt  a  f i ndi ng of  s ubs t a nt i a l

ha r m t o t he  c hi l d,  t he  s t a t e  ma y not  c ons t i t ut i ona l l y i nt e r f e r e

wi t h a  pa r e nt ’ s  r i ght  t o  ma ke  c hi l d- r e a r i ng de c i s i ons  by or de r i ng

gr a ndpa r e nt s ’  vi s i t a t i on a ga i ns t  t he  pa r e nt ’ s  wi s he s .   No

a l l e ga t i ons  of  ha r m t o t he  c hi l d  we r e  ma de  i n  t he  pr e s e nt  c a s e ,

a nd t hus  t he  c our t  e r r e d i n  or de r i ng gr a ndpa r e nt s ’  vi s i t a t i on

ove r  t he  obj e c t i on of  Ms .  Phi l l i ps .

No a ppe l l a t e  c our t  i n  Te nne s s e e  ha s  de c l a r e d t he  GVA

unc ons t i t ut i ona l  on i t s  f a c e ;  nor  do we .   I t  i s  c l e a r ,  howe ve r ,

t ha t  be f or e  a  c our t  c a n a ppl y t ha t  s t a t ut e  i t  mus t  ma ke  a

t hr e s hol d f i ndi ng of  “ s ubs t a nt i a l  da nge r  of  ha r m t o t he  [ mi nor ]

c hi l d . ”   Hawk ,  855 S. W. 2d a t  579.

For  t he  a f or e me nt i one d r e a s ons ,  t he  j udgme nt  of  t he

t r i a l  c our t  i s  r e ve r s e d,  a nd t he  or i gi na l  c ompl a i nt  i s  di s mi s s e d

wi t h c os t s  be l ow be i ng a s s e s s e d t o  t he  a ppe l l e e s .   Cos t s  on

a ppe a l  a r e  a l s o t a xe d a nd a s s e s s e d t o  t he  a ppe l l e e s .   Thi s  c a s e

i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on of  c os t s  be l ow,

pur s ua nt  t o  a ppl i c a bl e  l a w.  

_____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
He r s c he l  P.  Fr a nks ,  J .  


