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Thi s  a c t i on be ga n a s  a  di vor c e  a c t i on be t we e n t he  pa r t i e s .

Af t e r  a n e xt e ns i ve  be nc h t r i a l ,  t he  c our t  a wa r de d a  di vor c e

pur s ua nt  t o  T. C. A.  §  36- 4- 129.   Cus t ody of  t he  pa r t i e s  mi nor

c hi l dr e n wa s  gi ve n t o  t he  hus ba nd wi t h t he  wi f e  ha vi ng s pe c i f i e d

vi s i t a t i on pr i vi l e ge s .   The  c our t  f ur t he r  or de r e d c hi l d  s uppor t  t o

be  pa i d i n  a c c or da nc e  wi t h t he  Chi l d Suppor t  Gui de l i ne s ;  howe ve r  no

s pe c i f i c  a mount  of  c hi l d  s uppor t  wa s  e s t a bl i s he d.   Fi na l l y ,  t he

c our t  di vi de d t he  ma r i t a l  pr ope r t y be t we e n t he  pa r t i e s .   Fr om t he

j udgme nt  of  t he  t r i a l  c our t  t hi s  a ppe a l  r e s ul t e d.   We  a f f i r m i n

pa r t ,  modi f y i n  pa r t  a nd r e ma nd wi t h i ns t r uc t i ons .

Ge ne r a l l y  s t a t e d,  t he  a ppe l l a nt  wi f e  t a ke s  i s s ue  wi t h t he

c our t ' s  j udgme nt  r e ga r di ng c hi l d  c us t ody a nd vi s i t a t i on.   She

f ur t he r  c ompl a i ns  t ha t  t he  t r i a l  c our t  e r r e d i n  ma ki ng a  di s pos i -

t i on of  t he  f a mi l y home .

The  a ppe l l e e  hus ba nd c ompl a i ns  of  t he  c our t ' s  f a i l ur e  t o

e s t a bl i s h a nd a wa r d c hi l d  s uppor t  dur i ng t he  pe nde nc y  of  t he

di vor c e  a c t i on a nd i n  f a i l i ng t o  e s t a bl i s h a  s pe c i f i c  a mount  of

c hi l d  s uppor t .

Our  s t a nda r d of  r e vi e w i n non- j ur y c a s e s  i s  gove r ne d by Rul e

13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  pr oc e dur e .   " Unl e s s  ot he r wi s e

r e qui r e d by s t a t ut e ,  r e vi e w of  f i ndi ngs  of  f a c t  by t he  t r i a l  c our t

i n c i vi l  a c t i ons  s ha l l  be  de  novo upon t he  r e c or d of  t he  t r i a l
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c our t ,  a c c ompa ni e d by a  pr e s umpt i on of  t he  c or r e c t ne s s  of  t he

f i ndi ng,  unl e s s  t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e . "

I n a  de  novo r e vi e w,  t he  pa r t i e s  a r e  e nt i t l e d t o  a  r e e xa mi na t i on of

t he  whol e  ma t t e r  of  l a w a nd f a c t  a nd t hi s  c our t  s houl d r e nde r  t he

j udgme nt  wa r r a nt e d by t he  l a w a nd e vi de nc e .   Thor nbur g v.  Cha s e ,

606 S. W. 2d 672 ( Te nn.  App.  1980) ;   Ame r i c a n Bui l di ngs  Co.  v .  Whi t e ,

640 S. W. 2d 569 ( Te nn.  App.  1982) ;  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e ,  Rul e  36.  We  not e  t ha t  no s uc h pr e s umpt i on a t t a c he s  t o

c onc l us i ons  of  l a w.   Se e   Ada ms  v.  De a n Roof i ng Co. ,  715 S. W. 2d

341,  343 ( Te nn.  App.  1986) .

The s e  pa r t i e s  me t  a t  a  f unda me nt a l i s t  c hur c h whi c h t he y bot h

a t t e nde d.   The y we r e  ma r r i e d i n  J ul y,  1984.   At  t ha t  t i me ,  Mr .

Ne l s on wa s  a  c l a i ms  r e pr e s e nt a t i ve  f or  Al l s t a t e  I ns ur a nc e  Compa ny

a nd Dr .  Ne l s on ha d r e c e nt l y  r e c e i ve d he r  Doc t or a t e  of  Ve t e r i na r y

Me di c i ne  de gr e e .   Dr .  Ne l s on wor ke d s ome wha t  i nt e r mi t t e nt l y dur i ng

t he  ne xt  t wo ye a r s .   Te s t i mony a t  t r i a l  i ndi c a t e d t ha t  j ob s t r e s s

i n c onj unc t i on wi t h Mr .  Ne l s on ' s  de s i r e  t o  ha ve  a  f ul l - t i me

hous e wi f e  l e d t o  t hi s  a r r a nge me nt .

I n t he  f a l l  of  1986 t he  Ne l s ons  move d t o  Te nne s s e e .   Mr .

Ne l s on  wa s  s t i l l  wor ki ng a s  a  c l a i ms  r e pr e s e nt a t i ve  f or  Al l s t a t e

I ns ur a nc e .   Dr .  Ne l s on di d not  s e e k e mpl oyme nt  out s i de  t he  home

be c a us e  t he  pa r t i e s  pl a nne d t o  s t a r t  a  f a mi l y a nd s he  wa s  t o  s t a y

home  a nd  be  a  f ul l - t i me  mot he r  a nd wi f e .   The  f i r s t  of  t wo s ons ,
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J ona t ha n,  wa s  bor n on J une  22,  1988,  a nd Et ha n wa s  bor n on Oc t .  1 ,

1990.

I n l a t e  1993,  Dr .  Ne l s on be ga n s uf f e r i ng f r om s e ve r e  de pr e s -

s i on.   She  s pe nt  t e n  da ys  i n  t he  hos pi t a l .   The  da y a f t e r  s he

r e t ur ne d home ,  Nove mbe r  24,  whi l e  s he  wa s  i n  t he  s howe r ,  Mr .

Ne l s on,  a i de d by hi s  mot he r ,  t ook t he  t wo young boys  a wa y f r om t he

home .   Mr .  Ne l s on,  hi s  s ons  a nd hi s  mot he r  s t a ye d i n  va r i ous  hot e l s

pe ndi ng t he  f i l i ng of  t hi s  a c t i on .   Mr .  Ne l s on f i l e d a  c ompl a i nt

f or  di vor c e  a nd s ought  a n e x pa r t e  t e mpor a r y i nj unc t i on pr ohi bi t i ng

Dr .  Ne l s on f r om i nt e r f e r i ng wi t h hi s  c us t ody of  t he  c hi l dr e n a nd

hi s  pos s e s s i on of  t he  ma r i t a l  home .  

On De c e mbe r  14,  1993,  a  he a r i ng wa s  he l d r e ga r di ng t he

t e mpor a r y c us t ody of  t he  t wo young s ons .   Mr .  Ne l s on r e t a i ne d

c us t ody whi l e  Dr .  Ne l s on wa s  a l l owe d t o  s e e  he r  s ons  f or  t wo hour s

e ve r y ot he r  da y.

The  c a s e  wa s  t he r e a f t e r  t r i e d on t he  me r i t s  a t  a  be nc h t r i a l

whi c h l a s t e d f our  da ys .   Af t e r  he a r i ng t e s t i mony f r om nume r ous

wi t ne s s e s  c a l l e d on be ha l f  of  e a c h pa r t y  a nd t he  pa r t i e s  t he m-

s e l ve s ,  i nc l udi ng s e ve r a l  c l i ni c a l  ps yc hol ogi s t s ,  t he  t r i a l  c our t

gr a nt e d t he  di vor c e ,  a wa r de d s ol e  c us t ody of  t he  c hi l dr e n t o  Mr .

Ne l s on,  or de r e d t ha t  t he  pa r t i e s  woul d r e t a i n t he  ma r i t a l  r e s i de nc e

a s  t e na nt s  i n  c ommon,  wi t h Mr .  Ne l s on ha vi ng a n opt i on t o  pur c ha s e
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Dr .  Ne l s on’ s  i nt e r e s t  i n  t he  home  f or  $24, 000. 00 wi t h pa yme nt s

s pr e a d ove r  t e n ye a r s  a t  5% i nt e r e s t .

We  wi l l  f i r s t  l ook t o  t he  i s s ue  of  c hi l d  c us t ody.   I n  Ba h v.

Ba h,  668 S. W. 2d 663 ( Te nn.  App.  1983) ,  t hi s  c our t  r e c ogni z i ng t ha t

t he  pa r a mount  c onc e r n i n  c hi l d  c us t ody c a s e s  i s  t he  we l f a r e  a nd

be s t  i nt e r e s t  of  t he  c hi l d ,  a dopt e d " wha t  we  be l i e ve  i s  a  c ommon

s e ns e  a ppr oa c h t o  c us t ody,  one  whi c h we  wi l l  c a l l  t he  doc t r i ne  of

' c ompa r a t i ve  f i t ne s s . ' "  I d.  a t  666.   The  Ba h c our t  f ur t he r  s t a t e d

t ha t  " [ f ] i t ne s s  f or  c us t odi a l  r e s pons i bi l i t i e s  i s  l a r ge l y a

c ompa r a t i ve  ma t t e r .   No huma n be i ng i s  de e me d pe r f e c t ,  he nc e  no

huma n c a n be  de e me d a  pe r f e c t l y f i t  c us t odi a n.   Ne c e s s a r i l y,

t he r e f or e ,  t he  c our t s  mus t  de t e r mi ne  whi c h of  t he  t wo or  mor e

a va i l a bl e  c us t odi a ns  i s  mor e  or  l e s s  f i t  t ha n ot he r s . "

The r e  wa s  e xt e ns i ve  e vi de nc e  i nt r oduc e d a t  t he  t r i a l  r e l a t i ng

t o t he  c ompa r a t i ve  f i t ne s s  of  e a c h pa r e nt .   We  s e e  ha ve  no r e a s on

t o s e t  out  i n de t a i l  t he  s t r e ngt hs  a nd we a kne s s e s  of  e i t he r  pa r t y .

To do s o woul d s e r ve  no pur pos e .   The  r e c or d r e f l e c t s  t ha t  t he

c our t  di d a ppl y t he  " c ompa r a t i ve  f i t ne s s  t e s t "  i n  ma ki ng hi s

c us t ody de t e r mi na t i on.   Suf f i c e  i t  t o  s a y t ha t  t he  e vi de nc e  doe s

not  pr e ponde r a t e  a ga i ns t  t he  t r i a l  c our t ’ s  c us t ody de t e r mi na t i on.

Fur t he r ,  i n  c hi l d  c us t ody c a s e s   t r i a l  c our t s  a r e  ve s t e d wi t h wi de

di s c r e t i on i n ma t t e r s  of  c h i l d  c us t ody a nd r e vi e wi ng c our t s  wi l l

not  i nt e r f e r e  e xc e pt  upon a  s howi ng of  a n a bus e  of  di s c r e t i on.
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Gr a nt  v .  Gr a nt ,  39 Te nn.  App.  539,  286 S. W. 2d 349,  350 ( 1954) ;

Ma r mi no v.  Ma r mi no,  34 Te nn.  App.  352,  238 S. W. 2d 105,  107 ( 1951) .

We  a f f i r m t he  t r i a l  c our t ' s  a wa r d of  c us t ody t o  t he  a ppe l l e e .

We  wi l l  ne xt  l ook t o  t he  i s s ue  of  c hi l d  s uppor t .   Tr i a l  c our t s

a r e  r e qui r e d t o  de t e r mi ne  t he  a mount  of  c hi l d  s uppor t  ba s e d upon

t he  pr ovi s i ons  of  t he  Chi l d Suppor t  Gui de l i ne s  pr omul ga t e d by t he

De pa r t me nt  of  Huma n Se r vi c e s .   The  a mount  c a l c ul a t e d pur s ua nt  t o

t he  gui de l i ne s  c a r r i e s  wi t h i t  a  r e but t a bl e  pr e s umpt i on t ha t  t he

a mount  i s  r e a s ona bl e .   Se e  T. C. A.  §  36- 5- 101.   I n  t hi s  c a s e  t he

c our t  s t a t e d i n i t s  f i na l  j udgme nt :

*     *      *      *

4. CHI LD SUPPORT:   The  wi f e  s ha l l  pa y we e kl y c hi l d
s uppor t  t o  t he  hus ba nd c omme ns ur a t e  wi t h t he  c hi l d
s uppor t  gui de l i ne s  e xc e pt  dur i ng t he  pe r i od of  t i me  i n
t he  s umme r  whe n t he  c hi l dr e n a r e  wi t h he r .

The  hus ba nd s ha l l  pa y we e kl y c hi l d  s uppor t  t o t he
wi f e  c omme ns ur a t e  wi t h t he  c hi l d  s uppor t  gui de l i ne s
dur i ng t he  s umme r  whe n t he  wi f e  ha s  vi s i t a t i on wi t h t he
e xc e pt i on of  t he  t hi r d we e k i n  J ul y dur i ng whi c h t i me  no
c hi l d  s uppor t  s ha l l  f l ow f r om e i t he r  pa r t y .

The  hus ba nd s ha l l  a l s o pa y c hi l d  s uppor t  c omme ns u-
r a t e  wi t h t he  gui de l i ne s  t o t he  wi f e  dur i ng t he  l a s t  t wo
we e ks  i n  De c e mbe r  of  e a c h ye a r .

*      *      *      *

I n our  opi ni on,  t he  a bove  pr ovi s i ons  do not  c ompl y wi t h t he

Chi l d s uppor t  gui de l i ne s  or  T. C. A.  §  36- 5- 101 i n  t ha t  t he  c our t

f a i l e d t o  ma ke  a  de t e r mi na t i on of  t he  a mount  of  c hi l d s uppor t  whi c h
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s houl d ha ve  be e n or de r e d unde r  t he  c hi l d  s uppor t  gui de l i ne s .

Ac c or di ngl y,  we  a r e  of  t he  opi ni on t ha t  t he  c a s e  mus t  be  r e ma nde d

f or  a  de t e r mi na t i on of  t he  c hi l d  s uppor t  pa ya bl e  unde r  t he  c hi l d

s uppor t  gui de l i ne s  a nd i f  a  de vi a t i on i s  a l l owe d,  a  wr i t t e n f i ndi ng

t ha t  t he  a ppl i c a t i on  of  t he  c hi l d  s uppor t  gui de l i ne s  woul d be

unj us t  or  i na ppr opr i a t e  i n  a c c or da nc e  wi t h T. C. A.  §  36- 5- 101.

The  hus ba nd r a i s e s  a  f ur t he r  i s s ue  r e l a t i ng t o  c hi l d  s uppor t .

He  i ns i s t s  t ha t  t he  wi f e  s houl d ha ve  be e n r e qui r e d t o  pa y c hi l d

s uppor t  a nd  c ont r i but e  t o  me di c a l  a nd de nt a l  e xpe ns e s  dur i ng t he

pe nde nc y of  t he  di vor c e .   Si nc e  on r e ma nd,  t he  c our t  i s  t o  c ons i de r

c hi l d  s uppor t  i n  a c c or da nc e  wi t h t he  Chi l d Suppor t  Gui de l i ne s ,  we

do not  f i nd i t  ne c e s s a r y t o  a ddr e s s  t he  ma t t e r  f ur t he r .

I n our  ne xt  i nqui r y we  wi l l  e xa mi ne  t he  i s s ue  of  vi s i t a t i on

pr i vi l e ge s  gr a nt e d t o  t he  mot he r .   The  c our t  s e t  out  s pe c i f i c

vi s i t a t i on pr i vi l e ge s  a s  f ol l ows :

[ The  wi f e  s ha l l  ha ve  vi s i t a t i on r i ght s  on]  t he  f i r s t
a nd t hi r d we e ke nds ,  whe n t he  hus ba nd ha s  f ul l  c us t ody,
f r om Fr i da y e ve ni ngs  a t  6: 00 p. m.  unt i l  Sunda y e ve ni ng a t
6: 00 p. m. ;  f r om t he  da y s c hool  i s  out  a t  Chr i s t ma s  unt i l
Ne w Ye a r ' s  da y a t  6: 00 p. m. ,  e xc e pt  hus ba nd i s  t o  ha ve
c hi l dr e n on Chr i s t ma s  Da y of  e a c h ye a r  f r om 9: 00 a . m.
unt i l  7 : 00 p. m. ;  s pr i ng va c a t i on f r om s c hool ;  t hr e e  hour s
f r om 5: 00 p. m.  unt i l  8 : 00 p. m.  on Thur s da y of  e a c h we e k
wi f e  doe s  not  ha ve  we e ke nd vi s i t a t i on;  i n  t he  s umme r
mont hs  f r om t wo da ys  a f t e r  s c hool  i s  out  unt i l  t wo da ys
be f or e  s c hool  s t a r t s ,  t he  wi f e  i s  t o  ha ve  c us t ody of  t he
c hi l dr e n wi t h t he  hus ba nd t o ha ve  s a me  vi s i t a t i on r i ght s
a s  t he  wi f e  e xc e pt  t he  t hi r d we e k i n  J ul y he  s ha l l  ha ve
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t he  c hi l dr e n f or  one  f ul l  we e k t o t a ke  t he m on a  va c a t i on
t r i p.

By a n a me nde d f i na l  j udgme nt ,  t he  c our t  e xt e nde d t he  mot he r ' s

vi s i t a t i on t o  i nc l ude  We dne s da y a nd Thur s da y f r om 5: 00 p. m.  unt i l

8: 00 p. m.  of  e a c h we e k t ha t  s he  doe s  not  ha ve  we e ke nd vi s i t a t i on.

We  f i nd t he  vi s i t a t i on pr i vi l e ge s  gr a nt e d t o  t he  mot he r  t o  be  qui t e

l i be r a l .   She  c ompl a i ns ,  howe ve r ,  t ha t  t he  We dne s da y a nd Thur s da y

vi s i t s  s houl d be  ove r ni ght  vi s i t s  r a t he r  t ha n l i mi t e d t o  8: 00 p. m.

We  f i nd t he  vi s i t a t i on gr a nt e d t o t he  wi f e  t o be  r e a s ona bl e .   I t  i s

i n  t he  be s t  i nt e r e s t  of  t he  c hi l dr e n t ha t  t he r e  be  s ome  de gr e e  of

s t a bi l i t y i n  t he  home  l i f e  of  t he  c hi l dr e n.   We  be l i e ve  t ha t

f ur t he r  ove r ni ght  vi s i t a t i on woul d f ur t he r  di s r upt  a n a l r e a dy

uns e t t l i ng home  l i f e .   We  de c l i ne  t o i nc r e a s e  t he  vi s i t a t i on

pr i vi l e ge s  gr a nt e d t o  t he  mot he r .

The  hus ba nd c ompl a i ns  t ha t  t he  c our t  e r r e d  i n  gr a nt i ng f ul l

s umme r  vi s i t a t i on pr i vi l e ge s  t o  t he  mot he r  a nd i n  hol i da y vi s i t a -

t i on.   We  r e c ogni z e  t ha t  t he  t r i a l  c our t  ha s  wi de  d i s c r e t i on  i n

ma t t e r s  of  c hi l d  s uppor t ,  c us t ody a nd vi s i t a t i on.   The  de t a i l s  of

c us t ody a nd vi s i t a t i ons  a r e  pe c ul i a r l y  wi t hi n t he  br oa d di s c r e t i on

of  t he  t r i a l  cour t .   Edwa r ds  v.  Edwa r ds ,  501 S. W. 2d 283 ( Te nn.  App.

1973) .  Our  r e vi e w of  t he  t r i a l  c our t ' s  de c i s i on r e ga r di ng vi s i t a -

t i on i s  de  novo wi t h t he  pr e s umpt i on t ha t  t he  t r i a l  c our t ' s

f i nd i ngs  of  f a c t  a r e  c or r e c t ,  but  we  r e vi e w t he  de t a i l s  of  t he
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t r i a l  c our t ' s  vi s i t a t i on a r r a nge me nt  t o  de t e r mi ne  whe t he r  t he  t r i a l

c our t  a bus e d i t s  di s c r e t i on.  Ne e l y  v.  Ne e l y,  737 S. W. 2d 539, 544

( Te nn.  App.  1987) .   I n  r e vi e wi ng t he  t r i a l  c our t ' s  de c i s i on,  we

not e  t ha t  t he  we l f a r e  of  t he  c hi l d  ha s  a l wa ys  be e n t he  pa r a mount

c ons i de r a t i on f or  t he  c our t s .  Luke  v.  Luke ,  651 S. W. 2d 219, 221

( Te nn.  1983) .

Upon c ons i de r a t i on,  we  a r e  of  t he  opi ni on t ha t  t he  t r i a l  c our t

wa s  i n  e r r or  i n  gr a nt i ng f ul l  s umme r  vi s i t a t i on t o  t he  mot he r ,

r e s e r vi ng onl y one  we e k i n J ul y t o t he  f a t he r .   We ,  t he r e f or e ,

modi f y t he  j udgme nt  of  t he  t r i a l  c our t  t o a l l ow t he  f a t he r  t wo

we e ks  i n  J ul y r a t he r  t ha n one .   I n  a l l  ot he r  r e s pe c t s  t he  j udgme nt

of  t he  t r i a l  c our t ,  a s  t o vi s i t a t i on,  i s  a f f i r me d.

The  a ppe l l a nt  a l s o c ompl a i ns  of  t he  wa y a nd ma nne r  i n  whi c h

t he  c our t  ma de  di s pos i t i on of  t he  ma r i t a l  r e s i de nc e .   The  c our t

or de r e d t ha t  t he  pa r t i e s  woul d r e t a i n t i t l e  t o  t he i r  r e a l  pr ope r t y

a s  t e na nt s  i n  c ommon s ubj e c t  t o  t he  f ol l owi ng:

a . The  hus ba nd s ha l l  f or  a  pe r i od of  f i f t e e n ( 15)
da ys ,  ha ve  t he  opt i on t o  pur c ha s e  t he  wi f e ' s  i nt e r e s t  a t
t he  s um of  $24, 400. 00 s e c ur e d by a  s e c ond mor t ga ge  l oa n
on t he  pr ope r t y a nd pa ya bl e  a t  t he  r a t e  of  $2, 440. 00 pe r
ye a r  on t he  pr i nc i pa l ,  p l us  5% i nt e r e s t  on  t he  unpa i d
ba l a nc e .

b. I f  t he  hus ba nd doe s  not  e xe r c i s e  s a i d opt i on,
t he  wi f e  s ha l l  ha ve  t he  s a me  opt i on f or  a  pe r i od of
f i f t e e n ( 15)  da ys  f r om t he  da t e  t he  hus ba nd' s  opt i on
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e xpi r e s .   The  t i me  wi l l  be gi n on t he  da t e  t he  f i na l
de c r e e  i s  e nt e r e d a nd no a ppe a l  of  t hi s  c a s e  i s  ma de .

c . Dur i ng t hi s  pe r i od t he  pe r s on i n  pos s e s s i on
s ha l l  be  r e s pons i bl e  f or  mor t ga ge  pa yme nt ,  a nd s ha l l  ke e p
i ns ur a nc e  i n  f ul l  f or c e  a nd e f f e c t .   The  e qui t y  s ha l l  be
c ons i de r e d a s  pr of i t  t o  be  di vi de d by t e na nt s  i n  c ommon
on s a l e .

d . I f  ne i t he r  pa r t y  e xe r c i s e s  t hi s  opt i on,  a nd no
a gr e e me nt  c a n be  r e a c he d by t he  pa r t i e s  a s  t o  di s pos i t i on
of  t he  pr ope r t y,  t he n e i t he r  pa r t y  ma y pe t i t i on t he  c our t
f or  a  c our t  s a l e  of  t he  pr ope r t y f or  di vi s i on.

We  a r e  of  t he  opi ni on t ha t  t he  di s pos i t i on of  t he  ma r i t a l

r e s i de nc e  by t he  c our t  i s  i ne qui t a bl e  a s  t o t he  wi f e  i n t ha t  t he

i nt e r e s t  r a t e  t o  be  pa i d by t he  hus ba nd i s  we l l  be l ow t he  e s t a b-

l i s he d ma r ke t .   Se c ondl y,  we  a gr e e  wi t h t he  a ppe l l e e  t ha t  t he  t r i a l

c our t ' s  j udgme nt  i s  unc l e a r  i n  t ha t  i t  a l s o s t a t e s  t ha t  t he  e qui t y

woul d be  c ons i de r e d a s  pr of i t  t o  be  di vi de d by t e na nt s  i n  c ommon on

s a l e .

On r e ma nd,  we  a r e  of  t he  opi ni on t ha t  t he  ma r i t a l  r e s i de nc e

s houl d be  s ol d e i t he r  a s  t he  pa r t i e s  ma y a gr e e  or  a s  t he  c our t

s ha l l  or de r ,  a bs e nt  a n a gr e e me nt ,  a nd t he  e qui t y  i n  t he  pr ope r t y

di vi de d e qua l l y  be t we e n t he  pa r t i e s .

I n our  di s c r e t i on,  c os t s  of  t hi s  a ppe a l  a r e  t a xe d e qua l l y

be t we e n t he  pa r t i e s .   Thi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or

s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be  r e qui r e d c ons i s t e nt  wi t h

t hi s  opi ni on.
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______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

_______________________________
Cl i f f or d E.  Sa nde r s ,  Sp.  J .



I N THE COURT OF APPEALS

MI CHELLE MARI E YOUNG NELSON,     ) LOUDON GENERAL SESSI ONS
                                ) C. A.  NO.  03A01- 9602- GS- 00065
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J OHN GI BSON
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
ROBERT RI CHARD NELSON,           ) AFFI RMED I N PART,  MODI FI ED I N 
                                )   PART AND REMANDED WI TH 
                                )   I NSTRUCTI ONS
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ge ne r a l  Se s s i ons  Cour t  of  Loudon Count y,  br i e f s  a nd  a r gume nt  of

c ouns e l .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on

t ha t  t he r e  wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

Thi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  s uc h ot he r  a nd

f ur t he r  a c t i on a s  ma y be  r e qui r e d c ons i s t e nt  wi t h t hi s  opi ni on. I n

our  di s c r e t i on,  c os t s  of  t hi s  a ppe a l  a r e  t a xe d e qua l l y  be t we e n t he

pa r t i e s .   
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                                PER CURI AM


