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McMurray, J.



This action began as a divorce action between the parties.
After an extensive bench trial, the court awarded a divorce
pursuant to T.C. A 8§ 36-4-129. Custody of the parties mnor
children was given to the husband with the w fe having specified
visitation privileges. The court further ordered child support to
be paid in accordance with the Child Support Cui delines; however no
speci fic anmpbunt of child support was established. Finally, the
court divided the marital property between the parties. Fromthe
judgnment of the trial court this appeal resulted. W affirmin

part, nodify in part and remand with instructions.

Generally stated, the appellant wife takes issue with the
court's judgnment regarding child custody and visitation. She
further conplains that the trial court erred in nmaking a disposi-

tion of the famly hone.

The appellee husband conplains of the court's failure to
establish and award child support during the pendency of the
di vorce action and in failing to establish a specific anount of

child support.

Qur standard of reviewin non-jury cases is governed by Rule
13(d), Tennessee Rul es of Appellate procedure. "Unless otherw se
required by statute, review of findings of fact by the trial court

in civil actions shall be de novo upon the record of the tria
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court, acconpanied by a presunption of the correctness of the
finding, unless the preponderance of the evidence is otherw se."
In a de novo review, the parties are entitled to a reexam nation of
the whole matter of |law and fact and this court should render the

j udgment warranted by the |aw and evidence. Thornburg v. Chase

606 S.W2d 672 (Tenn. App. 1980); Anerican Buildings Co. v. Wite,

640 S.W2d 569 (Tenn. App. 1982); Tennessee Rules of Appellate
Procedure, Rule 36. W note that no such presunption attaches to

concl usi ons of | aw. See Adans v. Dean Roofing Co., 715 S.W2d

341, 343 (Tenn. App. 1986).

These parties net at a fundanentalist church which they both
at t ended. They were married in July, 1984. At that tine, M.
Nel son was a clains representative for Allstate |Insurance Conpany
and Dr. Nelson had recently received her Doctorate of Veterinary
Medi ci ne degree. Dr. Nel son worked sonmewhat intermttently during
the next two years. Testinony at trial indicated that job stress
in conjunction with M. Nelson's desire to have a full-tine

housewife led to this arrangenent.

In the fall of 1986 the Nelsons noved to Tennessee. M.
Nel son was still working as a clains representative for Allstate
| nsur ance. Dr. Nelson did not seek enploynent outside the hone
because the parties planned to start a famly and she was to stay

home and be a full-tinme nother and wi fe. The first of two sons,



Jonat han, was born on June 22, 1988, and Et han was born on Cct. 1,

1990.

In late 1993, Dr. Nel son began suffering from severe depres-
si on. She spent ten days in the hospital. The day after she
returned honme, Novenber 24, while she was in the shower, M.
Nel son, aided by his nother, took the two young boys away fromthe
home. M. Nel son, his sons and his nother stayed in various hotel s
pending the filing of this action. M. Nelson filed a conplaint
for divorce and sought an ex parte tenporary i njunction prohibiting
Dr. Nelson frominterfering wwth his custody of the children and

hi s possession of the marital hone.

On Decenber 14, 1993, a hearing was held regarding the
tenporary custody of the two young sons. M. Nelson retained
custody while Dr. Nelson was all owed to see her sons for two hours

every ot her day.

The case was thereafter tried on the nerits at a bench trial
which lasted four days. After hearing testinony from numnerous
W tnesses called on behalf of each party and the parties them
sel ves, including several clinical psychologists, the trial court
granted the divorce, awarded sole custody of the children to M.
Nel son, ordered that the parties would retain the marital residence

as tenants in conmon, with M. Nelson having an option to purchase
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Dr. Nelson's interest in the hone for $24,000.00 with paynments

spread over ten years at 5% i nterest.

W will first look to the issue of child custody. |In Bah v.
Bah, 668 S.W2d 663 (Tenn. App. 1983), this court recognizing that
t he paranmount concern in child custody cases is the welfare and
best interest of the child, adopted "what we believe is a comopn
sense approach to custody, one which we will call the doctrine of
‘conparative fitness.'" 1d. at 666. The Bah court further stated
that "[f]itness for custodial responsibilities is largely a
conparative matter. No human being is deened perfect, hence no
human can be deened a perfectly fit custodian. Necessarily,
therefore, the courts nust determine which of the two or nore

avai |l abl e custodians is nore or less fit than others.”

There was extensive evidence introduced at the trial relating
to the conparative fitness of each parent. W see have no reason
to set out in detail the strengths and weaknesses of either party.
To do so would serve no purpose. The record reflects that the
court did apply the "conparative fitness test" in making his
custody determnation. Suffice it to say that the evidence does
not preponderate against the trial court’s custody determ nation.
Further, in child custody cases trial courts are vested with w de
di scretion in matters of child custody and reviewi ng courts wll

not interfere except upon a showi ng of an abuse of discretion.
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Gant v. Gant, 39 Tenn. App. 539, 286 S.W2d 349, 350 (1954);

Marm no v. Marm no, 34 Tenn. App. 352, 238 S.wW2d 105, 107 (1951).

W affirmthe trial court's award of custody to the appell ee.

W will next look to the issue of child support. Trial courts
are required to determ ne the anmount of child support based upon
the provisions of the Child Support Guidelines pronul gated by the
Department of Human Services. The anount cal cul ated pursuant to
the guidelines carries with it a rebuttable presunption that the
anount is reasonable. See T.C. A § 36-5-101. In this case the

court stated in its final judgnent:

4. CHI LD SUPPORT: The wife shall pay weekly child
support to the husband conmensurate with the child
support gui delines except during the period of tine in
t he sunmer when the children are with her

The husband shall pay weekly child support to the
wi fe conmensurate with the child support guidelines
during the summer when the wife has visitation with the
exception of the third week in July during which tinme no
child support shall flow fromeither party.

The husband shall al so pay child support commensu-

rate with the guidelines to the wife during the last two
weeks in Decenber of each year

* * * *

In our opinion, the above provisions do not conply with the
Child support guidelines or T.C A 8 36-5-101 in that the court

failed to nake a determ nati on of the anmount of child support which
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shoul d have been ordered under the child support guidelines.
Accordingly, we are of the opinion that the case nust be renanded
for a determination of the child support payable under the child
support guidelines and if a deviationis allowed, a witten finding
that the application of the child support guidelines would be

unjust or inappropriate in accordance with T.C. A 8§ 36-5-101.

The husband raises a further issue relating to child support.
He insists that the wife should have been required to pay child
support and contribute to nedical and dental expenses during the
pendency of the divorce. Since on remand, the court is to consider
child support in accordance with the Child Support Guidelines, we

do not find it necessary to address the nmatter further.

In our next inquiry we will exam ne the issue of visitation
privileges granted to the nother. The court set out specific

visitation privileges as foll ows:

[ The wi fe shall have visitation rights on] the first
and third weekends, when the husband has full custody,
fromFriday evenings at 6:00 p.m until Sunday eveni ng at
6:00 p.m; fromthe day school is out at Christnmas until
New Year's day at 6:00 p.m, except husband is to have
children on Christnmas Day of each year from 9:00 a.m
until 7:00 p.m; spring vacation fromschool; three hours
from5:00 p.m until 8:00 p.m on Thursday of each week
wi fe does not have weekend visitation; in the summer
months fromtwo days after school is out until two days
before school starts, the wife is to have custody of the
children with the husband to have sane visitation rights
as the wife except the third week in July he shall have



the children for one full week to take themon a vacati on
trip.

By an anmended final judgnment, the court extended the nother's
visitation to include Wednesday and Thursday from5:00 p.m until
8:00 p.m of each week that she does not have weekend visitation.
We find the visitation privileges granted to the nother to be quite
liberal. She conplains, however, that the Wdnesday and Thur sday
visits should be overnight visits rather than limted to 8:00 p. m
We find the visitation granted to the wife to be reasonable. It is
in the best interest of the children that there be sone degree of
stability in the honme life of the children. We believe that
further overnight visitation would further disrupt an already
unsettling hone life. We decline to increase the visitation

privileges granted to the nother.

The husband conplains that the court erred in granting full
summer visitation privileges to the nother and in holiday visita-
tion. W recognize that the trial court has wide discretion in
matters of child support, custody and visitation. The details of
custody and visitations are peculiarly within the broad discretion

of the trial court. Edwards v. Edwards, 501 S. W 2d 283 (Tenn. App.

1973). Qur review of the trial court's decision regarding visita-
tion is de novo with the presunption that the trial court's

findings of fact are correct, but we review the details of the



trial court's visitation arrangenment to determ ne whether the trial

court abused its discretion. Neely v. Neely, 737 S.W2d 539, 544

(Tenn. App. 1987). In reviewwng the trial court's decision, we
note that the welfare of the child has al ways been the paranount

consideration for the courts. Luke v. Luke, 651 S . W2d 219, 221

(Tenn. 1983).

Upon consi deration, we are of the opinion that the trial court
was in error in granting full sunmer visitation to the nother
reserving only one week in July to the father. W, therefore
nodi fy the judgment of the trial court to allow the father two
weeks in July rather than one. 1In all other respects the judgnent

of the trial court, as to visitation, is affirned.

The appellant al so conplains of the way and manner in which
the court made disposition of the marital residence. The court
ordered that the parties would retain title to their real property

as tenants in conmon subject to the follow ng:

a. The husband shall for a period of fifteen (15)
days, have the option to purchase the wife's interest at
t he sum of $24, 400. 00 secured by a second nortgage | oan
on the property and payable at the rate of $2,440. 00 per
year on the principal, plus 5% interest on the unpaid
bal ance.

b. I f the husband does not exercise said option,
the wife shall have the sanme option for a period of
fifteen (15) days from the date the husband' s option



expires. The time wll begin on the date the final
decree is entered and no appeal of this case is mde.

C. During this period the person in possession
shal | be responsi bl e for nortgage paynent, and shall keep
insurance in full force and effect. The equity shall be
considered as profit to be divided by tenants in conmon
on sal e.

d. If neither party exercises this option, and no
agreenent can be reached by the parties as to di sposition

of the property, then either party may petition the court
for a court sale of the property for division.

W are of the opinion that the disposition of the marital
residence by the court is inequitable as to the wife in that the
interest rate to be paid by the husband is well below the estab-
i shed market. Secondly, we agree with the appellee that the tri al
court's judgnment is unclear in that it also states that the equity
woul d be considered as profit to be divided by tenants in commbn on

sal e.

On remand, we are of the opinion that the marital residence
should be sold either as the parties nay agree or as the court
shall order, absent an agreenent, and the equity in the property

di vi ded equal |y between the parties.

In our discretion, costs of this appeal are taxed equally
between the parties. This case is remanded to the trial court for
such other and further action as may be required consistent with

thi s opinion.
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Don T. McMirray, J.

CONCUR:

Her schel P. Franks, J.

Cifford E. Sanders, Sp. J.
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ORDER

This appeal cane on to be heard upon the record from the
General Sessions Court of Loudon County, briefs and argunent of
counsel . Upon consideration thereof, this Court is of the opinion
that there was reversible error in the trial court.

This case is renmanded to the trial court for such other and
further action as may be required consistent with this opinion.In
our discretion, costs of this appeal are taxed equally between the

parties.



PER CURI AM
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