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Thisappeal involvesasuit by an attorney against hisformer client for attorney’ sfeesdue
pursuant to acontract and for a statutory attorney’slien. The complaint of plaintiff, CharlesW.

McDonald, filed November 22, 1994, allegesthat heis aduly licensed attorney in the State of



Tennessee, and that he had a written contract of employment with defendant, Joyce LaFaye
Cotton, to represent her in connection with her wrongful termination by the State of Tennessee
Department of Y outh Development. The contract of employment was attached as Exhibit A to
the complaint. The complaint avers that as aresult of plaintiff’s legal services, the defendant
was reinstated to her position as a state employee and awarded back pay from the date of her
termination. Plaintiff avers that the fees due for legal servicesis $14,981.00. The complaint
further avers that the state is about to disburse the back pay award, and plaintiff claims an
attorney’slien on said funds pursuant to T.C.A. 8 23-2-102 and also seeksto enjoin defendant
from dispaosing of the funds pending further orders of the court.

Although an answer had not been filed by defendant, the casewasoriginally set for trial
on January 9, 1995, but by consent order entered January 5, 1995, the case wasreset for trial to
March 6, 1995, atemporary injunction previously entered enjoining defendant from disposing
of any of the back pay funds was continued in effect through March 6, 1995, and plaintiff was
to provide to defendant’ s counsel a copy of the sgned attorney’ s fee contract and an itemized
billing statement. On January 26, 1995, defendant filed a“Motionto Compel, for Sanctions, and
for Expedited Discovery,” in which she allegesthat plaintiff hasfaled to furnish the copy of the
contract and the itemized billing statement. On January 27, 1995, defendant filed afirst set of
interrogatories to plaintiff with the court and also filed a first request for production of
documents.

Plaintiff’ s answersto interrogatories and responsesto request for production were filed
on February 13, 1995, and a consent order was entered February 14, 1995, on defendant’s
“Motion to Compel, for Sanctions, and for Expedited Recovery.” The order provides in
pertinent part:

1. That the parties hereto acknowledge hand-delivery by Plaintiff
to Defendant’s counsel on February 1, 1995, at 3:28 p.m. the
itemized billing statement reflecting the services alleged by
Plaintiff as being performed on behdf of the Defendant In the
matter of: Department of Y outh Development v. Joyce LaFaye
Cotton, before the Tennessee Civil Service Commission, Docket

No. 26:15-23-08153, andthe Defendant’ sinstant M otion shall not
be pursued asto allegations of thisissue.

2. By agreement, the Plaintiff shall provide to counsd for
Defendant all responsesto outstanding discovery requestsnolater
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than February 13, 1995, thereby allowing the parties to proceed
with the hearing set in this cause on March 6, 1995, at 10:00 am.
In the event Plaintiff fails to timely provide al such discovery
responsesto Defendant’ s counsel by February 13, 1995, or inthe
event Defendant’'s counsel deems such responses to be
incompl ete as submitted by Plaintiff, the hearing date of March
6, 1995, shdl be continued to alater date. Further, in the event
Plaintiff does timely provide all discovery responses to
Defendant’ s counsel by February 13, 1995, Defendant’ s request
for the imposition of sanctionsin sad Motionto Compel shall be
stricken.

The case apparently was reset for trial to April 26, 1995, and on April 21, 1995,
defendant filed an answer to the complaint. The answer admits that she entered into awritten
contract with the plaintiff. She further admits that she was reinstated to her position as a state
employeeand awarded someback pay but deniesthat thisresulted from plaintiff’ slegal services.
The answer further affirmatively avers that the court is without subject matter jurisdiction to
consider the plaintiff’s suit based on the attorney’ s lien statute.

Therecord contains atranscript of the hearing held April 26, 1995. Thefirst part of the
transcript contains arguments of counsel in regard to the affirmative defense, lack of subject
matter jurisdiction to hear the claim for an attorney’ slien. The court ruled from the bench that
the court did not have subject matter jurisdiction, because the proceeding before the
administrative body was not a proceeding before a court of record and therefore there could be
no attorney’s lien. The remainder of the transcript consists of colloquy between McDonald,
acting pro se, the chancellor, and counsel for the defendant. McDonald, in addressing the court,
indicated that heintended to introduce into evidence someletters and other itemsto substantiae
his claim for attorney’ s fees at which time defendant’ s attorney stated that they objected to the
introduction of such evidence becauseitemswerenot furnished in responseto their requestsfor
production of documents. After much discussion among the lawyers and the chancdlor, the
chancellor concluded that McDonald had failed to comply with the discovery requests and
therefore could not produce the proffered itemsinto evidence. Although McDonald suggested
that the chancellor view theitems, he did not in specific language seek to make an offer of proof
for the record. Moreover, McDonald was ready to testify, but the chancellor indicated that the
case would be dismissed and no proof was ever taken from anyone induding the plaintiff. The

chancellor ruled that there was not sufficient evidence to prove the amount of his fees.
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On May 3, 1995, the court entered judgment for defendant on afinding that the evidence

“does not preponderate in favor of the contentions of the Plaintiff,” and that the court lacks
subject matter jurisdiction “to entertain the Attorney Lien allegations contained in this
Complaint.” On the same day the judgment was entered, McDonald filed amotion for leaveto
filean amended and supplemental complaint to seek recovery aternatively for quantum mer uit.
OnMay 19, 1995, plaintiff filed amotion to alter or amend thejudgment or for anew trial. Both
motions were denied, and McDonald has appeal ed and presents two issues for review:

I. Whether the Chancery Court abuseditsjudicial discretionwhen

it refused to consider, as a sanction for resolving a dispute over

discovery, any of plaintiff attorney’ sproof in acause of actionfor

breach of employment contract.

I1. Whether the Chancery Court erred when it held that it lacked

subject matter jurisdiction to entertain plaintiff attorney’s lien

because T.C.A. 8§ 23-2-102 [Attorney Lien on Right of Action]

did not extend to contested cases conducted beforethe Tennessee

Civil Service Commission.

Defendant-appellee, Cotton, presents two issues for review:

I. Whether the Appellant made a proper offer of proof in order to

preserve hisobjectionto the Trial Court’ sruling on the exclusion

of evidence, which Appellant attempted to introduce in support

of hisclaimsfor relief?

1. Whether the apped of the trial court’s decison by the
Appellant is afrivolous appeal ?

We will first address appellant’ s second issue regarding the subject matter jurisdiction
of the chancery court to entertain the appellant’s claim for an attorney’s lien in the underlying
representation of Cotton. The appellant contends that the chancelor should have enforced his
attorney’ slien over the back pay whichwasawarded to Cotton by the Administrative Law Judge
inthe Civil Service Commission proceeding. The appellee, on the other hand, contendsthat the
chancellor correctly concluded that T.C.A. §23-2-102 did not provide McDonald an attorney’ s
lien on the back pay award, because T.C.A. § 23-2-102 only creates an attorney’s lien over
rights of action in courts of record. The appellee arguesthat since the Tennessee Civil Service
Commissionisnot acourt of record, the chancellor correctly held that no attorney’ slien attached
to Cotton’saward of back pay. T.C.A. 8 23-2-102 provides

Lien on right of action.--Attorneys and solicitors of record who



beginasuit shall have alien upon the plaintiff’ sor complainant’s
right of action from the date of the filing of the suit.

We need not reach the parties’ arguments with respect to whether T.C.A. 8 23-2-102
extendsto actionsin courtsnot of record, becauseitisclear that McDonald hasno attorney’ slien
becausethefinal order of the Civil Service Commission madeno provisionfor an attorney’ slien.
Plaintiff is attempting to establish the lien for servicesrendered in aprevious case. In order for
an attorney to have alien upon the client’ srecovery, the order or judgment in the case in which
the serviceswere rendered must expressly provide for thelien. “In order for asolicitor to have
the benefit of hislien, we think it necessary that it should be set up in the decree in which the
services are rendered; otherwise there would be no notice to the public or a subsequent
purchaser.” Chumbley v. Thomas, 184 Tenn. 258, 261, 198 S.W.2d 551, 552 (1947). In Cobb
v. Hallmark Studios, Inc., 704 S\W.2d 724 (Tenn. App. 1985) this Court stated:

The statute ssimply gives an attorney alien pending the litigation

on anything involved, i.e., land or money paid in Court. The

attorney may continue the lien after judgment by so providing in

the order of the judgment. Failure to do so resultsin the loss of

thelien.
Id. at 725. Thetrial court’s dismissal of plaintiff’s claim for attorney’s lien was based
on its determination that the underlying action was not filed in a court of record and, therefore,
not within the purview of the statute. The trial court correctly dismissed that part of the
complaint claiming an attorney’s lien, but for the wrong reason. Where a trial court rules
correctly but upon an erroneous reason, the appelate court will sustain the ruling upon what it
conceives to be the correct theory. Duck v. Howell, 729 SW.2d 110, 113 (Tenn. App. 1986).

We next address the appel lant’ sissuerel ating to the discovery sanctionsimposed by the
chancellor. Asstated above, the chancellor refused to allow McDonald to introduce | ettersfrom
McDonald to Cotton, anotebook containing notes on Cotton’s case, some case research, and
other materid supporting McDonald’s claim for breach of contract damages McDonad
contended at trid that he withheld at least part of these items from discovery, because he
believed them to be attorney work product. The chancellor refused to allow McDonald to

introduce these items as a sanction for McDonad' s failure to provide the items to opposing

counsel during discovery. The chancellor then dismissed McDonald’ slawsuit based on lack of



sufficient proof.

Thetrial court haswide discretion in its enforcement of discovery rulesprovided for in
Tennessee Rulesof Civil Procedure. See Stricklandv. Strickland, 618 S.W.2d 496 (Tenn. App.
1981). In Strickland, aparty “knowingly and deliberately refused to reved the name of aperson
who had knowledge of discoverable matter and then presented tha person as a witness at the
trial.” 1d. at 501. The trial court did not allow the witness to testify. On apped, this Court,
noting that ordinarily sanctions can be applied under Rule 37 only for afailure to comply with
acourt order, affirmed the trial court. The Court said:

What recourse then is available where Tennessee rule 26.02(1)
has been violated as herein noted? To ask the question is to
suggest the answer -- the only source of corrective action lies
within the inherent power of the trial judge. Rule 26.02(1) is
designed for the discovery of facts which will enablelitigantsto
preparefor trial free from the element of surprise, which, prior to
the adoption of the rules, frequently led to a result based more
upon thelegal maneuvering of counsel than upon the meritsof the
case. When the rules do not provide a sanction for those
violations which defeat the purpose of rule 26.02(1), it is
mandatory that the trial judge have the authority to take such
action as necessary to achieve that purpose.

Thetrial court must have wide discretion in these matters. The
fact that the court can impose the sanction of not permitting the
unnamed witness to testify, does not mean that it must do so.
Generadly, where aparty has not given the name of apersonwith
knowledge of discoverable matter, the court should consider the
explanation given for the failure to name the witness, the
importance of the testimony of the witness, the need for time to
prepare to meet the testimony, and the possibility of a
continuance. In the light of these considerations the court may
permit the witness to testify, or it may exclude the testimony, or
it may grant a continuance so that the other side may taken the
deposition of the witness or otherwise prepare to meet the
testimony.

Id. at 501 (citations omitted).

Fromthecommentsintherecord, itisapparent that plaintiff wasmistakenin hisdecision
to withhold some of the material. However, it dso appears that plantiff was not trying to
“sandbag” defendant but was acting in good faith. The record reveals that absolutely no proof
was introduced, and in reading the entire transcript, it seems that this came about by a
misunderstanding on the part of the plaintiff that he was prevented from testifying by the

chancellor. While we do not fed this is the case, the colloquy between the parties and the



chancellor became somewhat confused and could justifiably lead plaintiff to such aconclusion.
The court should have considered plaintiff’s proof without the excluded material, and then if
plaintiff did not carry the burden of proof, judgment for the defendant woul d have been properly
entered.

Considering all of the circumstances reflected in the transcript, an evidentiary hearing
should have been held and plaintiff allowed to testify and put on any other proof properly
admissible.

Defendant presents an issue regarding plaintiff’ sfailureto make an offer of proof on the
excluded items of evidence and asserts that since he failed to make an offer of proof, this Court
may not review the propriety of the exclusion of the evidence. Normally, when evidence is
excluded, there must be an offer of proof. Tenn.R.Evid. 103(a)(2). However, an offer of proof
isnot necessary when atrial judge exdludes* an entireline of competent evidence, or refusesto
hear an examination thereon.” City of Nashvillev. Drake, 281 SW.2d 681, 684 (Tenn. 1955).
It appears from the record in this case that an entire line of evidence was excluded concerning
the back-up material to support the reasonableness of the attorney’ s fees sought.

In any event, plaintiff’s complaint states a cause of action for breach of his contract for
attorney’ sfees, and he should have an evidentiary hearing to determineif he can prove his case
Plaintiff’s complaint does not state a cause of action for an attorney’s lien, and the trial court
correctly dismissed that clam.

Accordingly, the judgment of the trial court dismissing plaintiff’s complaint seeking
damages for breach of contract for atorney’s fees is vacated, and the judgment in all other
respectsis affirmed. The caseisremanded to thetrid court for further proceedings consistent
with this opinion. Costs of the appeal are assessed one-half to plaintiff and one-haf to

defendant.
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