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Ruth Hall Lane (Ruth') filed a petition for w dow s
rights, including an elective share of the estate of Thomas
Robert E. Lane (Robert), asserting that she is the surviving
spouse of the deceased. 1In so doing, she challenges the validity
of a decree granting Robert an ex parte divorce, said decree
bei ng entered on Septenber 29, 1958, by the Trial Justice Court
of Anderson County. Robert’s will |eaves his estate to Nelle
Anne Johnson Lane (Nelle), to whom he was married on February 17,
1959, and to whom he remained married until his death on July 29,
1994. The Chancellor dism ssed Ruth’s petition on the ground
that it was tine-barred by the equitable doctrine of |aches.

Rut h argues on appeal that a genuine issue of material fact
exi sts. Consequently, she argues that summary judgnent is not

appropriate. W affirmthe Chancellor’s judgnent.

The material facts are not in dispute. Robert and Ruth
were married in C aiborne County, Tennessee, on March 15, 1941.
In 1956, they separated, Ruth noving to West Virginia with their
only child, and Robert staying in Knoxville. In August, 1957,
Ruth took a teaching job in Gaffney, South Carolina; Robert

renmai ned in Knoxvill e.

"Me will refer to the parties by their first names because they share
the same surname.



On March 14, 1958, Robert filed for divorce in the
Trial Justice Court of Anderson County. The divorce conplaint
all eged that Ruth had “been guilty of willful or malicious
desertion or absence, w thout a reasonable cause, for two whole
years.” The conplaint further alleged that Ruth and the couple’s
daughter were residing in Jackson, M ssissippi, and that his
wife's “exact address and other statistics [could not] be
obtained by diligent inquiry.” Ruth was served by publication in

a newspaper, the Cinton Courier-News.

On Septenber 29, 1958, the Trial Justice Court awarded
Robert an ex parte divorce. On February 17, 1959, Robert nmarried
Nelle in Murray County, Georgia. Robert and Nelle thereafter
lived together as husband and wife in Knoxville for nore than 35
years. Robert’s will nanes Nelle as executrix and | eaves his

estate, estinmated at $584, 000, to her.

The record includes portions of Ruth’s discovery
deposition. 1In it, she says that Robert visited her and their
daughter in South Carolina “[r]egularly, every week or every two
weeks,” from 1957 through 1971. Ruth also states that in 1965,
Robert acconpani ed themon a sumrer vacation to the Wrld' s Fair

in New York and to Canada.

Ruth testified that she first | earned of the divorce
decree on May 24, 1971, when Robert provided her with a copy.

She | earned of his second marriage to Nelle in January of 1972.



Sonetinme in the late 1970s or early 1980s, Ruth’'s daughter and
son-in-law went to Anderson County to investigate the

ci rcunst ances surroundi ng the divorce. They apparently |ocated
and read the divorce papers, returned to South Carolina and told

Rut h t hat Robert

said that you were soneplace in M ssissipp
and he couldn’t find you. He ran it in that
paper for two or three tines or however they
did, and that’s how he got [the divorce].

Ruth took no further action regarding the divorce until
after Robert’s death. Wile consulting an attorney in QOctober of

1994, she was advi sed that her divorce was “a fraud.”

In the petition filed in this case on February 24,

1995, Ruth alleges as follows:

This said divorce that was granted to Thomas
Robert E. Lane (now Deceased) from Ruth Lane
is void and the subsequent marriage of Thonas
Robert E. Lane and Nelle Ann Johnson Lane is
an absolute and conplete nullity.

In addition to challenging the validity of the 1958 divorce, Ruth

contends as foll ows:

In the alternative, if the Court shall hold

t he said Anderson County divorce valid, the
Deceased renmarried Ruth Hall Lane by neans of
a common law marriage in the State of South
Carolina before his purported marriage to
Nel | e Anne Johnson Lane. . .After Septenber



29, 1958, and before February 17, 1959,
Thomas Robert E. Lane held hinmself out in
South Carolina to be the husband of Ruth Hal
Lane, thereby creating a common |aw nmarri age.

The Chancell or dism ssed Ruth’s petition. Regarding
the challenge to the divorce, the Chancellor found that “the
petitioner has not shown good cause for her failure to attack the
validity of the divorce at an earlier date,” and applied the
doctrine of laches to bar Ruth’s claim Regarding the comon | aw

marriage claim the Chancellor found that

bet ween the pertinent dates, the petitioner
did not know she was divorced and di d not
know she had the capacity to enter into a
common | aw marri age and, therefore, could not
have intended to enter into a common | aw
marriage as a matter of |aw

Since matters outside the pleadi ngs were consi dered by
the Chancellor, we treat her dism ssal as a grant of summary
judgment. Rule 12.02, Tenn. R CGv. P. Qur standard of review
in such cases is well-settled. |In deciding whether a grant of
summary judgnent is appropriate, we nust determne “if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw.”

Rul e 56.03, Tenn. R. Civ. P. W take the strongest legitimte



view of the evidence in favor of the nonnoving party, allow all
reasonabl e i nferences fromthat evidence in his or her favor, and
discard all countervailing evidence. See Byrd v. Hall, 847
S.wW2d 208, 210-11 (Tenn. 1993).

The first issue we address is whether the Chancell or
erred in applying the doctrine of |aches to bar Ruth’s chall enge
to the 1958 divorce. Gbson’s Suits in Chancery (Inman, 7th ed.

1988) defines the equitable defense of |aches as foll ows:

The negl ect of a person to make conpl aint, or
bring action in due season, he being su

juris and know ng the facts, or having the
nmeans of know edge, is called |aches. Were
t here had been gross |aches in prosecuting
rights, or long and unreasonabl e acqui escence
in adverse rights, Courts of Equity refuse to
interfere. . .The Court never lends its aid
to one who, with know edge of his rights and
with opportunity to assert them del ays
unreasonably so to do. Equity aids those who
are vigilant, not those who sleep upon their
rights, and al ways di scourages stal e demands.

* * * *

The defense of |aches presents a m xed
guestion of law and fact. Two essenti al

el ements of fact are negligence and unexcused
delay by the plaintiff in asserting his

all eged claim which, in conbination, result
inan injury (i.e., prejudice) to the party
pl eadi ng | aches. The dispositive question of
whet her, in view of the established facts, it
woul d be inequitable to the defendant to
allow a recovery to the plaintiff, is a
qguestion of |aw.

Id., § 95 at 90-91.



The undi sputed facts establish that Ruth did not bring
her action challenging her divorce until approximately 24 years
after she learned of the divorce; sonme 23 years after she | earned
of Robert’s renmarriage; and at |east, giving her the benefit of
t he doubt, a dozen years after her daughter reported to her
regarding the former’s search at the Anderson County Court house.
More significantly, she waited until Robert was dead and coul d
not explain or defend his actions. In her brief, Ruth does not
argue that she was not guilty of negligence and unreasonabl e
del ay under these facts. Rather, the thrust of her argunent
appears to be that a defense of | aches always raises a genuine
I ssue of material fact, and that sunmary judgnent is therefore

never proper when that defense is asserted. W disagree.

Ruth’s brief cites a single case in support of this
proposition, Frye v. Postal Enployees Credit Union, 713 S.W2d
324 (Tenn. App. 1986). The Frye case involved very different
facts, and presented a dissimlar issue, fromthe case at bar.
The issue in Frye was whether the plaintiff had unreasonably
del ayed in presenting a bank account passbook whi ch had been
opened by his father many years earlier. 1d. at 325. The
proposi tion upon which Ruth relies was stated by the Frye court

as foll ows:

The reasonabl eness of the plaintiff’s actions
in maki ng the demand is a factual

determ nation for the trial court to nmake at
trial, not on summary judgnent.



Id. at 326-27. This statenent was not intended as a general or
uni versal proposition regarding |aches, but rather was sinply a
recognition that in that case, there existed a genuine factua

i ssue, as the court had previously noted:

Viewing the facts in the light nost favorable
to plaintiff, his lack of know edge or |ack
of nmeans of know edge of the account could
excuse his delay in demandi ng the funds.

Id. at 326. There is no such issue regarding know edge of the
facts in the present case. Ruth knew that Robert had sought and
obtai ned an ex parte divorce, and further that he had sworn she
was living in M ssissippi when, according to her, she had no
connection with that state. She knew the totality of these facts
as early as the late 1970s or early 1980s, and her deposition
suggests that when she first |earned of the divorce in 1971, she

suspected that something was am ss:

[ S]ee, | never did understand how you could
get a divorce unless you were both there and
signed it and went through the stuff you go
through to get a divorce.

Frye is of little aid to Ruth’s position in the instant

litigation.

We are of the opinion that a |line of Tennessee cases,

all of which affirma summuary di sm ssal based on a finding of



| aches, is persuasive in this case, and effectively refutes the
notion that sumrmary judgnent is never appropriate when |aches is
raised. The first of these is Cagle v. Cagle, 229 S.W2d 514
(Tenn. 1950). 1In Cagle, the plaintiff filed suit seeking to have
a decree of divorce, which had been entered agai nst her sone five
years earlier, set aside on the ground of insufficient process.
In rejecting this attenpt, the Suprenme Court stated the

fol | ow ng:

The Chancellor held that while the all eged
errors and irregularities in the Houston
County case in 1944 m ght have been possible
grounds for a reversal of the divorce decree
in that court, in a proper proceeding for
such purpose, said decree could not be
successfully attacked in a proceeding of this
kind and at this late date. W agree with

t he Chancel l or’s concl usi ons.

* * * *

The present suit was not filed until March
21, 1949, alnost five years after the
litigation in the divorce decree here
chal I enged. No good cause is shown for

conpl ainant’ s delay in nmaking her application
to have said divorce decree set aside,

al t hough she had known of the existence of
sai d decree for about four years before
bringing this suit. This delay is

unr easonabl e and constitutes | aches.

Cagle, 229 S.W2d at 515-16.

In HIl v. HII, 326 S.W2d 851 (Tenn. App. 1958), the
pl ai nti ff husband sought to have a divorce decree set aside
because of fraud in procuring the divorce. He clained that his

spouse falsely stated that his residence was unknown and that he



could not be located with due diligence. 1d. at 852. The Hil
court stated that the plaintiff had “failed to show good cause
for waiting a full year before filing suit to attack the decree,”
and affirmed the Chancellor’s dismssal of the plaintiff’s case.

Id. at 855.

The facts of Coleman v. Col eman, 369 S.W2d 557 (Tenn.
1963) are remarkably simlar to those of the present case. In
Col eman, the plaintiff sought to have a divorce decree, which had
been entered agai nst her sone 16 years earlier, set aside on the
grounds of fraud and inproper service of process. The Suprene

Court stated the foll ow ng:

The nost serious allegation made by CGeorge
Coleman in the ex parte divorce hearing in
1945 was that the defendant, GCertrude

Col eman, the conpl ai nant herein, was guilty
of willful and malicious desertion for two
years and proceeded agai nst her by
publication when in fact she was a resident
of Ham I ton County, Tennessee, and was out of
State only tenmporarily. Now if Gertrude

Col eman had attacked this decree within a
reasonable length of time and during the life
of her husband, George Col eman, she would
have been entitled to a hearing. . .The main
question before this Court is whether or not
t he Conpl ai nant acted soon enough and i n good
faith.

Col eman, 369 S.W2d at 561. The Col enan court stated that “the

case at bar is very nmuch on all fours with the H Il case,” and

reached the foll ow ng concl usi on:

10



We do not believe that the Conpl ai nant has
shown good cause for failing to nake further

I nqui ry upon her return fromM | waukee in
1946 as to her husband’ s marital status. She
had about sixteen years in which to file a
bill wherein her husband then |iving would
certainly have been a material party. W
bel i eve she waited too | ong.

ld. at 562.

The cases di scussed above denonstrate that where the
undi sputed facts clearly show negligence and unexcusable delay in
bringing a claimby a party who has know edge of the operative
facts giving rise to the potential claim sunmary di sm ssal can
be appropriate, assum ng the other necessary elenents are al so

present.

There is one further el enent which nust be present for
an effective defense of laches, and that is prejudice to the
defendant resulting fromthe delay. Lapse of time alone will not
suffice. Frye, 713 SSW2d at 326; Inre Darwin's Estate, 503
S.W2d 511, 514 (Tenn. 1973); Archer v. Archer, 907 S.W2d 412,

416 (Tenn. App. 1995).

We believe that Nelle has denonstrated prejudice
resulting fromthe long delay in at |east two regards. First,
bot h Robert and his attorney in the divorce action are now dead.
See Archer, 907 S.W2d at 416 (“Prejudice includes the |oss of

evidence. . .”7); Hoffman v. Tual, 1991 W 78235 (Tenn. App.,

11



WS., filed May 16, 1991, Tomin, P.J.) (D scussing | aches under
simlar facts; stating “[a]s far as resulting prejudice to the
defendants,. . .[o]ne of the parties to this affair, the
decedent, and a material witness, the attorney, are now dead.
Bot h of them had personal know edge of facts material to this
suit.”) Id. at *5; Hanmv. Hamm 614 S.W2d 366, 371 (Tenn. App.
1980) (“if appellant was unwilling to seek to preserve her

marri age while her husband was alive. . .after the term nation of
her marital duties by his death, she is estopped to try to
resurrect the bones of the marriage for her financial benefit

free of any corresponding duty or obligation on her part.”).

Secondly, if Ruth had successfully challenged the
validity of her divorce from Robert when he was alive, then
Robert woul d have had the ability, should he have chosen to do
so, to seek a valid divorce. |If necessary, Robert and Nelle
could then have remarried. As it stands, Ruth is asking the
court to rule that Nelle's marriage of nore than 35 years is nul
and void in the eyes of the law, after there is no opportunity
for Robert and Nelle to rectify that situation. W believe she
waited too long and was guilty of laches, and affirmthe

Chancellor’s ruling on this issue.

Ruth argues, in the alternative, that during the period

bet ween the divorce decree of Septenber 29, 1958, and Robert’s

12



marriage to Nelle on February 17, 1959, Robert and Ruth entered
into a conmon | aw nmarriage, which continued w thout divorce until
Robert’s death in 1994. Although a common | aw narri age cannot be
establ i shed by conduct within the State of Tennessee, it can be
proved by a showing of the required elenments in a jurisdiction
where such a marriage is sanctioned. 1In re Estate of d over, 882
S.W2d 789, 789-90 (Tenn. App. 1994). South Carolina all ows
conmon |aw marriages. Kirby v. Kirby, 241 S E. 2d 415 (S.C.

1978).

In order to enter into a valid conmon [aw marriage in
South Carolina, there nust be nutual intent to assune the
rel ati onship of husband and wife. Prevatte v. Prevatte, 377
S.E. 2d 114, 117 (S.C App. 1989) (“In order for a common | aw
marriage to arise, the parties nust agree to enter into a conmmon
| aw marriage. . .though such agreenment may be gathered fromthe
conduct of the parties.”). As noted by the Kirby court, central
to this agreenent requirenment is that both parties have the

intent to contract a common | aw marri age:

The difference between marri age and
concubi nage in the circunstances stated rests
in the intent of the cohabitating parties

. The intent in marriage is usually
evi denced by a public and unequi vocal
decl aration of the parties, but that is not
necessary; the intent may exist though never
public and formally decl ared; nevert hel ess
t he i ntent must exi st
: It is true that when the intent has not
been formally and publicly declared, . . . it
may yet rest in circunstances.

13



Kirby, 241 S. E 2d at 416 (enphasis added).

Rut h concedes that she and Robert never discussed or
consi dered a common | aw marriage during the period at issue. 1In
fact, Ruth testified that she was not even aware of the
possibility of a cormon | aw marriage until she consulted with an
attorney after Robert’s death. Neverthel ess, she argues a comon
| aw marri age arose fromthe conduct of the parties during that
period of fewer than five nonths between Robert’s divorce and his

marriage to Nelle.

Ruth’s own testinony denonstrates that she did not have
the intent required by South Carolina for a common | aw marri age.
She testified that when the parties cohabitated in South Carolina
she thought she was legally married to Robert by virtue of their
Tennessee nmarriage cerenony. Since Ruth thought she was married
as a result of the cerenonial marriage in 1941, it is clear
beyond any doubt that she could not have intended to contract a
common | aw marriage. From her standpoint, she did not have the
capacity to contract a marriage, common |aw or otherw se; she was

al ready marri ed.

Since it is clear that Ruth did not intend to contract
a common | aw marriage, we do not need to address Robert’s intent.
South Carolina requires mutual intent. Wthout Ruth’s intent to

contract a common | aw marri age, there can be no such nmarri age.

14



The Chancellor did not err in finding for the appellees on the

common | aw marriage issue.

For the aforenentioned reasons, we affirmthe
Chancel l or’s judgnent dismssing Ruth’s petition. This case is
remanded for collection of costs assessed bel ow, pursuant to
applicable law. Costs on appeal are taxed and assessed to

appel I ant .

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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