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We  wi l l  r e f e r  t o  t h e  p a r t i e s  b y  t h e i r  f i r s t  n a me s  b e c a u s e  t h e y  s h a r e

t h e  s a me  s u r n a me .
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Rut h Ha l l  La ne  ( Rut h 1)  f i l e d a  pe t i t i on f or  wi dow’ s

r i ght s ,  i nc l udi ng a n e l e c t i ve  s ha r e  of  t he  e s t a t e  of  Thoma s

Robe r t  E.  La ne  ( Robe r t ) ,  a s s e r t i ng t ha t  s he  i s  t he  s ur vi vi ng

s pous e  of  t he  de c e a s e d.   I n  s o doi ng,  s he  c ha l l e nge s  t he  va l i di t y

of  a  de c r e e  gr a nt i ng Robe r t  a n e x  par t e  d i vor c e ,  s a i d de c r e e

be i ng e nt e r e d on Se pt e mbe r  29,  1958,  by t he  Tr i a l  J us t i c e  Cour t

of  Ande r s on Count y.   Robe r t ’ s  wi l l  l e a ve s  hi s  e s t a t e  t o  Ne l l e

Anne  J ohns on La ne  ( Ne l l e ) ,  t o  whom he  wa s  ma r r i e d on Fe br ua r y 17,

1959,  a nd t o  whom he  r e ma i ne d ma r r i e d unt i l  h i s  de a t h on J ul y 29,

1994.   The  Cha nc e l l or  di s mi s s e d Rut h’ s  pe t i t i on on t he  gr ound

t ha t  i t  wa s  t i me - ba r r e d by t he  e qui t a bl e  doc t r i ne  of  l a c he s .  

Rut h a r gue s  on a ppe a l  t ha t  a  ge nui ne  i s s ue  of  ma t e r i a l  f a c t

e xi s t s .   Cons e que nt l y ,  s he  a r gue s  t ha t  s umma r y j udgme nt  i s  not

a ppr opr i a t e .   We  a f f i r m t he  Cha nc e l l or ’ s  j udgme nt .   

I

The  ma t e r i a l  f a c t s  a r e  not  i n  di s put e .   Robe r t  a nd Rut h

we r e  ma r r i e d i n  Cl a i bor ne  Count y,  Te nne s s e e ,  on Ma r c h 15,  1941.  

I n  1956,  t he y s e pa r a t e d,  Rut h movi ng t o  We s t  Vi r gi ni a  wi t h t he i r

onl y c hi l d ,  a nd Robe r t  s t a yi ng i n  Knoxvi l l e .   I n  Augus t ,  1957,

Rut h t ook a  t e a c hi ng j ob i n  Ga f f ne y,  Sout h Ca r ol i na ;  Robe r t

r e ma i ne d i n  Knoxvi l l e .   
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On Ma r c h 14,  1958,  Robe r t  f i l e d f or  di vor c e  i n  t he

Tr i a l  J us t i c e  Cour t  of  Ande r s on Count y.   The  di vor c e  c ompl a i nt

a l l e ge d t ha t  Rut h ha d “ be e n gui l t y  of  wi l l f ul  or  ma l i c i ous

de s e r t i on or  a bs e nc e ,  wi t hout  a  r e a s ona bl e  c a us e ,  f or  t wo whol e

ye a r s . ”   The  c ompl a i nt  f ur t he r  a l l e ge d t ha t  Rut h a nd t he  c oupl e ’ s

da ught e r  we r e  r e s i di ng i n  J a c ks on,  Mi s s i s s i ppi ,  a nd t ha t  hi s

wi f e ’ s  “ e xa c t  a ddr e s s  a nd ot he r  s t a t i s t i c s  [ c oul d not ]  be

obt a i ne d by di l i ge nt  i nqui r y. ”   Rut h wa s  s e r ve d by publ i c a t i on i n

a  ne ws pa pe r ,  t he  Cl i nt on  Cour i e r - Ne ws .   

On Se pt e mbe r  29,  1958,  t he  Tr i a l  J us t i c e  Cour t  a wa r de d

Robe r t  a n e x  par t e  di vor c e .   On Fe br ua r y 17,  1959,  Robe r t  ma r r i e d

Ne l l e  i n  Mur r a y Count y,  Ge or gi a .   Robe r t  a nd Ne l l e  t he r e a f t e r

l i ve d t oge t he r  a s  hus ba nd a nd wi f e  i n  Knoxvi l l e  f or  mor e  t ha n 35

ye a r s .   Robe r t ’ s  wi l l  na me s  Ne l l e  a s  e xe c ut r i x  a nd l e a ve s  hi s

e s t a t e ,  e s t i ma t e d a t  $584, 000,  t o he r .    

The  r e c or d i nc l ude s  por t i ons  of  Rut h’ s  di s c ove r y

de pos i t i on.   I n  i t ,  s he  s a ys  t ha t  Robe r t  vi s i t e d he r  a nd t he i r

da ught e r  i n  Sout h Ca r ol i na  “ [ r ] e gul a r l y ,  e ve r y we e k or  e ve r y t wo

we e ks , ”  f r om 1957 t hr ough 1971.   Rut h a l s o s t a t e s  t ha t  i n  1965,

Robe r t  a c c ompa ni e d t he m on a  s umme r  va c a t i on t o  t he  Wor l d’ s  Fa i r

i n  Ne w Yor k a nd t o  Ca na da .     

Rut h t e s t i f i e d t ha t  s he  f i r s t  l e a r ne d of  t he  di vor c e

de c r e e  on Ma y 24,  1971,  whe n Robe r t  pr ovi de d he r  wi t h a  c opy.  

She  l e a r ne d of  hi s  s e c ond ma r r i a ge  t o  Ne l l e  i n  J a nua r y of  1972.  
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Some t i me  i n  t he  l a t e  1970s  or  e a r l y  1980s ,  Rut h’ s  da ught e r  a nd

s on- i n- l a w we nt  t o  Ande r s on Count y t o  i nve s t i ga t e  t he

c i r c ums t a nc e s  s ur r oundi ng t he  di vor c e .   The y a ppa r e nt l y  l oc a t e d

a nd r e a d t he  di vor c e  pa pe r s ,  r e t ur ne d t o  Sout h Ca r ol i na  a nd t ol d

Rut h t ha t  Robe r t

s a i d t ha t  you we r e  s ome pl a c e  i n  Mi s s i s s i ppi
a nd he  c oul dn’ t  f i nd you.   He  r a n i t  i n  t ha t
pa pe r  f or  t wo or  t hr e e  t i me s  or  howe ve r  t he y
di d,  a nd t ha t ’ s  how he  got  [ t he  di vor c e ] .

Rut h t ook no f ur t he r  a c t i on r e ga r di ng t he  di vor c e  unt i l

a f t e r  Robe r t ’ s  de a t h.   Whi l e  c ons ul t i ng a n a t t or ne y i n  Oc t obe r  of

1994,  s he  wa s  a dvi s e d t ha t  he r  di vor c e  wa s  “ a  f r a ud. ”

I n t he  pe t i t i on f i l e d i n  t hi s  c a s e  on Fe br ua r y 24,

1995,  Rut h a l l e ge s  a s  f ol l ows :

Thi s  s a i d di vor c e  t ha t  wa s  gr a nt e d t o  Thoma s
Robe r t  E.  La ne  ( now De c e a s e d)  f r om Rut h La ne
i s  voi d a nd t he  s ubs e que nt  ma r r i a ge  of  Thoma s
Robe r t  E.  La ne  a nd Ne l l e  Ann J ohns on La ne  i s
a n a bs ol ut e  a nd c ompl e t e  nul l i t y .  .  .  

I n  a ddi t i on t o  c ha l l e ngi ng t he  va l i di t y  of  t he  1958 di vor c e ,  Rut h

c ont e nds  a s  f ol l ows :

I n t he  a l t e r na t i ve ,  i f  t he  Cour t  s ha l l  hol d
t he  s a i d Ande r s on Count y di vor c e  va l i d ,  t he
De c e a s e d  r e ma r r i e d Rut h Ha l l  La ne  by me a ns  of
a  c ommon l a w ma r r i a ge  i n  t he  St a t e  of  Sout h
Ca r ol i na  be f or e  hi s  pur por t e d ma r r i a ge  t o
Ne l l e  Anne  J ohns on La ne .  .  . Af t e r  Se pt e mbe r
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29,  1958,  a nd be f or e  Fe br ua r y 17,  1959,
Thoma s  Robe r t  E.  La ne  he l d hi ms e l f  out  i n
Sout h Ca r ol i na  t o  be  t he  hus ba nd of  Rut h Ha l l
La ne ,  t he r e by c r e a t i ng a  c ommon l a w ma r r i a ge .

The  Cha nc e l l or  di s mi s s e d Rut h’ s  pe t i t i on.   Re ga r di ng

t he  c ha l l e nge  t o  t he  di vor c e ,  t he  Cha nc e l l or  f ound t ha t  “ t he

pe t i t i one r  ha s  not  s hown good c a us e  f or  he r  f a i l ur e  t o  a t t a c k t he

va l i di t y  of  t he  di vor c e  a t  a n e a r l i e r  da t e , ”  a nd a ppl i e d t he

doc t r i ne  of  l a c he s  t o  ba r  Rut h’ s  c l a i m.   Re ga r di ng t he  c ommon l a w

ma r r i a ge  c l a i m,  t he  Cha nc e l l or  f ound t ha t

be t we e n t he  pe r t i ne nt  da t e s ,  t he  pe t i t i one r
di d not  know s he  wa s  di vor c e d a nd di d not
know s he  ha d t he  c a pa c i t y  t o  e nt e r  i nt o a
c ommon l a w ma r r i a ge  a nd,  t he r e f or e ,  c oul d not
ha ve  i nt e nde d t o  e nt e r  i nt o a  c ommon l a w
ma r r i a ge  a s  a  ma t t e r  of  l a w.  

I I

Si nc e  ma t t e r s  out s i de  t he  pl e a di ngs  we r e  c ons i de r e d by

t he  Cha nc e l l or ,  we  t r e a t  he r  di s mi s s a l  a s  a  gr a nt  of  s umma r y

j udgme nt .   Rul e  12. 02,  Te nn.  R.  Ci v.  P.   Our  s t a nda r d of  r e vi e w

i n s uc h c a s e s  i s  we l l - s e t t l e d.   I n  de c i di ng whe t he r  a  gr a nt  of

s umma r y j udgme nt  i s  a ppr opr i a t e ,  we  mus t  de t e r mi ne  “ i f  t he

pl e a di ngs ,  de pos i t i ons ,  a ns we r s  t o  i nt e r r oga t or i e s ,  a nd

a dmi s s i ons  on f i l e ,  t oge t he r  wi t h t he  a f f i da vi t s ,  i f  a ny,  s how

t ha t  t he r e  i s  no ge nui ne  i s s ue  a s  t o  a ny ma t e r i a l  f a c t  a nd t ha t

t he  movi ng pa r t y  i s  e nt i t l e d t o  a  j udgme nt  a s  a  ma t t e r  of  l a w. ”  

Rul e  56. 03,  Te nn.  R.  Ci v.  P.   We  t a ke  t he  s t r onge s t  l e gi t i ma t e
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vi e w of  t he  e vi de nc e  i n  f a vor  of  t he  nonmovi ng pa r t y ,  a l l ow a l l

r e a s ona bl e  i nf e r e nc e s  f r om t ha t  e vi de nc e  i n  hi s  or  he r  f a vor ,  a nd

di s c a r d a l l  c ount e r va i l i ng e vi de nc e .   Se e  By r d v .  Hal l ,  847

S. W. 2d 208,  210- 11 ( Te nn.  1993) .   

I I I

The  f i r s t  i s s ue  we  a ddr e s s  i s  whe t he r  t he  Cha nc e l l or

e r r e d i n  a ppl yi ng t he  doc t r i ne  of  l a c he s  t o  ba r  Rut h’ s  c ha l l e nge

t o t he  1958 di vor c e .   Gi bs on’ s  Sui t s  i n  Chanc e r y  ( I nma n,  7t h e d.

1988)  de f i ne s  t he  e qui t a bl e  de f e ns e  of  l a c he s  a s  f ol l ows :

The  ne gl e c t  of  a  pe r s on t o  ma ke  c ompl a i nt ,  or
br i ng a c t i on i n  due  s e a s on,  he  be i ng s ui
j ur i s  a nd knowi ng t he  f a c t s ,  or  ha vi ng t he
me a ns  of  knowl e dge ,  i s  c a l l e d l a c he s .   Whe r e
t he r e  ha d be e n gr os s  l a c he s  i n  pr os e c ut i ng
r i ght s ,  or  l ong a nd unr e a s ona bl e  a c qui e s c e nc e
i n a dve r s e  r i ght s ,  Cour t s  of  Equi t y  r e f us e  t o
i nt e r f e r e .  .  . The  Cour t  ne ve r  l e nds  i t s  a i d
t o one  who,  wi t h knowl e dge  of  hi s  r i ght s  a nd
wi t h oppor t uni t y  t o  a s s e r t  t he m,  de l a ys
unr e a s ona bl y s o t o  do.   Equi t y  a i ds  t hos e  who
a r e  vi gi l a nt ,  not  t hos e  who s l e e p upon t he i r
r i ght s ,  a nd a l wa ys  di s c our a ge s  s t a l e  de ma nds .  

* * * *

The  de f e ns e  of  l a c he s  pr e s e nt s  a  mi xe d
que s t i on of  l a w a nd f a c t .   Two e s s e nt i a l
e l e me nt s  of  f a c t  a r e  ne gl i ge nc e  a nd une xc us e d
de l a y by t he  pl a i nt i f f  i n  a s s e r t i ng hi s
a l l e ge d c l a i m,  whi c h,  i n  c ombi na t i on,  r e s ul t
i n a n i nj ur y ( i . e . ,  pr e j udi c e )  t o t he  pa r t y
pl e a di ng l a c he s .   The  di s pos i t i ve  que s t i on of
whe t he r ,  i n  vi e w of  t he  e s t a bl i s he d f a c t s ,  i t
woul d be  i ne qui t a bl e  t o  t he  de f e nda nt  t o
a l l ow a  r e c ove r y t o t he  pl a i nt i f f ,  i s  a
que s t i on of  l a w.

I d . ,  § 95 a t  90- 91.  
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The  undi s put e d f a c t s  e s t a bl i s h t ha t  Rut h di d not  br i ng

he r  a c t i on c ha l l e ngi ng he r  di vor c e  unt i l  a ppr oxi ma t e l y 24 ye a r s

a f t e r  s he  l e a r ne d of  t he  di vor c e ;  s ome  23 ye a r s  a f t e r  s he  l e a r ne d

of  Robe r t ’ s  r e ma r r i a ge ;  a nd a t  l e a s t ,  g i vi ng he r  t he  be ne f i t  of

t he  doubt ,  a  doz e n ye a r s  a f t e r  he r  da ught e r  r e por t e d t o  he r

r e ga r di ng t he  f or me r ’ s  s e a r c h a t  t he  Ande r s on Count y Cour t hous e .  

Mor e  s i gni f i c a nt l y ,  s he  wa i t e d unt i l  Robe r t  wa s  de a d a nd c oul d

not  e xpl a i n or  de f e nd hi s  a c t i ons .   I n  he r  br i e f ,  Rut h doe s  not

a r gue  t ha t  s he  wa s  not  gui l t y  of  ne gl i ge nc e  a nd unr e a s ona bl e

de l a y unde r  t he s e  f a c t s .   Ra t he r ,  t he  t hr us t  of  he r  a r gume nt

a ppe a r s  t o  be  t ha t  a  de f e ns e  of  l a c he s  a l wa ys  r a i s e s  a  ge nui ne

i s s ue  of  ma t e r i a l  f a c t ,  a nd t ha t  s umma r y j udgme nt  i s  t he r e f or e

ne ve r  pr ope r  whe n t ha t  de f e ns e  i s  a s s e r t e d.   We  di s a gr e e .  

Rut h’ s  br i e f  c i t e s  a  s i ngl e  c a s e  i n  s uppor t  of  t hi s

pr opos i t i on,  Fr y e  v .  Pos t al  Empl oy e e s  Cr e di t  Uni on,  713 S. W. 2d

324 ( Te nn.  App.  1986) .   The  Fr y e  c a s e  i nvol ve d ve r y di f f e r e nt

f a c t s ,  a nd pr e s e nt e d a  di s s i mi l a r  i s s ue ,  f r om t he  c a s e  a t  ba r .  

The  i s s ue  i n  Fr y e  wa s  whe t he r  t he  pl a i nt i f f  ha d unr e a s ona bl y

de l a ye d i n  pr e s e nt i ng a  ba nk a c c ount  pa s s book whi c h ha d be e n

ope ne d by hi s  f a t he r  ma ny ye a r s  e a r l i e r .   I d.  a t  325.   The

pr opos i t i on upon whi c h Rut h r e l i e s  wa s  s t a t e d by t he  Fr y e  c our t

a s  f ol l ows :

The  r e a s ona bl e ne s s  of  t he  pl a i nt i f f ’ s  a c t i ons
i n ma ki ng t he  de ma nd i s  a  f a c t ua l
de t e r mi na t i on f or  t he  t r i a l  c our t  t o ma ke  a t
t r i a l ,  not  on s umma r y j udgme nt .  
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I d.  a t  326- 27.   Thi s  s t a t e me nt  wa s  not  i nt e nde d a s  a  ge ne r a l  or

uni ve r s a l  pr opos i t i on r e ga r di ng l a c he s ,  but  r a t he r  wa s  s i mpl y a

r e c ogni t i on t ha t  i n  t ha t  c a s e ,  t he r e  e xi s t e d a  ge nui ne  f a c t ua l

i s s ue ,  a s  t he  c our t  ha d pr e vi ous l y not e d:

Vi e wi ng t he  f a c t s  i n  t he  l i ght  mos t  f a vor a bl e
t o pl a i nt i f f ,  h i s  l a c k of  knowl e dge  or  l a c k
of  me a ns  of  knowl e dge  of  t he  a c c ount  c oul d
e xc us e  hi s  de l a y i n  de ma ndi ng t he  f unds .

I d.  a t  326.   The r e  i s  no s uc h i s s ue  r e ga r di ng knowl e dge  of  t he

f a c t s  i n  t he  pr e s e nt  c a s e .   Rut h kne w t ha t  Robe r t  ha d s ought  a nd

obt a i ne d a n e x  par t e  di vor c e ,  a nd f ur t he r  t ha t  he  ha d s wor n s he

wa s  l i vi ng i n  Mi s s i s s i ppi  whe n,  a c c or di ng t o  he r ,  s he  ha d no

c onne c t i on wi t h t ha t  s t a t e .   She  kne w t he  t ot a l i t y of  t he s e  f a c t s

a s  e a r l y  a s  t he  l a t e  1970s  or  e a r l y  1980s ,  a nd he r  de pos i t i on

s ugge s t s  t ha t  whe n s he  f i r s t  l e a r ne d of  t he  di vor c e  i n  1971,  s he

s us pe c t e d t ha t  s ome t hi ng wa s  a mi s s :

[ S] e e ,  I  ne ve r  di d unde r s t a nd how you c oul d
ge t  a  di vor c e  unl e s s  you we r e  bot h t he r e  a nd
s i gne d i t  a nd we nt  t hr ough t he  s t uf f  you go
t hr ough t o  ge t  a  di vor c e .

Fr y e  i s  of  l i t t l e  a i d t o Rut h’ s  pos i t i on i n t he  i ns t a nt

l i t i ga t i on.   

We  a r e  of  t he  opi ni on t ha t  a  l i ne  of  Te nne s s e e  c a s e s ,

a l l  of  whi c h a f f i r m a  s umma r y di s mi s s a l  ba s e d on a  f i ndi ng of
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l a c he s ,  i s  pe r s ua s i ve  i n  t hi s  c a s e ,  a nd e f f e c t i ve l y r e f ut e s  t he

not i on t ha t  s umma r y j udgme nt  i s  ne ve r  a ppr opr i a t e  whe n l a c he s  i s

r a i s e d.   The  f i r s t  of  t he s e  i s  Cagl e  v .  Cagl e ,  229 S. W. 2d 514

( Te nn.  1950) .   I n  Cagl e ,  t he  pl a i nt i f f  f i l e d s ui t  s e e ki ng t o ha ve

a  de c r e e  of  di vor c e ,  whi c h ha d be e n e nt e r e d a ga i ns t  he r  s ome  f i ve

ye a r s  e a r l i e r ,  s e t  a s i de  on t he  gr ound of  i ns uf f i c i e nt  pr oc e s s .  

I n  r e j e c t i ng t hi s  a t t e mpt ,  t he  Supr e me  Cour t  s t a t e d t he

f ol l owi ng:

The  Cha nc e l l or  he l d t ha t  whi l e  t he  a l l e ge d
e r r or s  a nd i r r e gul a r i t i e s  i n  t he  Hous t on
Count y c a s e  i n  1944 mi ght  ha ve  be e n pos s i bl e
gr ounds  f or  a  r e ve r s a l  of  t he  di vor c e  de c r e e
i n t ha t  c our t ,  i n  a  pr ope r  pr oc e e di ng f or
s uc h pur pos e ,  s a i d de c r e e  c oul d not  be
s uc c e s s f ul l y  a t t a c ke d i n  a  pr oc e e di ng of  t hi s
ki nd a nd a t  t hi s  l a t e  da t e .   We  a gr e e  wi t h
t he  Cha nc e l l or ’ s  c onc l us i ons .  

* * * *

The  pr e s e nt  s ui t  wa s  not  f i l e d unt i l  Ma r c h
21,  1949,  a l mos t  f i ve  ye a r s  a f t e r  t he
l i t i ga t i on i n  t he  di vor c e  de c r e e  he r e
c ha l l e nge d.   No good c a us e  i s  s hown f or
c ompl a i na nt ’ s  de l a y i n  ma ki ng he r  a ppl i c a t i on
t o ha ve  s a i d di vor c e  de c r e e  s e t  a s i de ,
a l t hough s he  ha d known of  t he  e xi s t e nc e  of
s a i d de c r e e  f or  a bout  f our  ye a r s  be f or e
br i ngi ng t hi s  s ui t .   Thi s  de l a y i s
unr e a s ona bl e  a nd c ons t i t ut e s  l a c he s .

Cagl e ,  229 S. W. 2d a t  515- 16.

I n Hi l l  v .  Hi l l ,  326 S. W. 2d 851 ( Te nn.  App.  1958) ,  t he

pl a i nt i f f  hus ba nd s ought  t o  ha ve  a  di vor c e  de c r e e  s e t  a s i de

be c a us e  of  f r a ud i n  pr oc ur i ng t he  di vor c e .   He  c l a i me d t ha t  hi s

s pous e  f a l s e l y s t a t e d t ha t  hi s  r e s i de nc e  wa s  unknown a nd t ha t  he
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c oul d not  be  l oc a t e d wi t h due  di l i ge nc e .   I d.  a t  852.   The  Hi l l

c our t  s t a t e d t ha t  t he  pl a i nt i f f  ha d “ f a i l e d t o  s how good c a us e

f or  wa i t i ng a  f ul l  ye a r  be f or e  f i l i ng s ui t  t o a t t a c k t he  de c r e e , ”

a nd a f f i r me d t he  Cha nc e l l or ’ s  di s mi s s a l  of  t he  pl a i nt i f f ’ s  c a s e .  

I d.  a t  855.

The  f a c t s  of  Col e man v .  Col e man,  369 S. W. 2d 557 ( Te nn.

1963)  a r e  r e ma r ka bl y s i mi l a r  t o  t hos e  of  t he  pr e s e nt  c a s e .   I n

Col e man,  t he  pl a i nt i f f  s ought  t o  ha ve  a  di vor c e  de c r e e ,  whi c h ha d

be e n e nt e r e d a ga i ns t  he r  s ome  16 ye a r s  e a r l i e r ,  s e t  a s i de  on t he

gr ounds  of  f r a ud a nd i mpr ope r  s e r vi c e  of  pr oc e s s .   The  Supr e me

Cour t  s t a t e d t he  f ol l owi ng:

The  mos t  s e r i ous  a l l e ga t i on ma de  by Ge or ge
Col e ma n i n  t he  e x  par t e  d i vor c e  he a r i ng i n
1945 wa s  t ha t  t he  de f e nda nt ,  Ge r t r ude
Col e ma n,  t he  c ompl a i na nt  he r e i n,  wa s  gui l t y
of  wi l l f ul  a nd ma l i c i ous  de s e r t i on f or  t wo
ye a r s  a nd pr oc e e de d a ga i ns t  he r  by
publ i c a t i on whe n i n  f a c t  s he  wa s  a  r e s i de nt
of  Ha mi l t on Count y,  Te nne s s e e ,  a nd wa s  out  of
St a t e  onl y t e mpor a r i l y.   Now i f  Ge r t r ude
Col e ma n ha d a t t a c ke d t hi s  de c r e e  wi t hi n a
r e a s ona bl e  l e ngt h of  t i me  a nd dur i ng t he  l i f e
of  he r  hus ba nd,  Ge or ge  Col e ma n,  s he  woul d
ha ve  be e n e nt i t l e d t o  a  he a r i ng.  .  . The  ma i n
que s t i on be f or e  t hi s  Cour t  i s  whe t he r  or  not
t he  Compl a i na nt  a c t e d s oon e nough a nd i n  good
f a i t h.

 

Col e man,  369 S. W. 2d a t  561.   The  Col e man c our t  s t a t e d t ha t  “ t he

c a s e  a t  ba r  i s  ve r y muc h on a l l  f our s  wi t h t he  Hi l l  c a s e , ”  a nd

r e a c he d t he  f ol l owi ng c onc l us i on:
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We  do not  be l i e ve  t ha t  t he  Compl a i na nt  ha s
s hown good c a us e  f or  f a i l i ng t o  ma ke  f ur t he r
i nqui r y upon he r  r e t ur n f r om Mi l wa uke e  i n
1946 a s  t o  he r  hus ba nd’ s  ma r i t a l  s t a t us .   She
ha d a bout  s i xt e e n ye a r s  i n  whi c h t o  f i l e  a
bi l l  whe r e i n he r  hus ba nd t he n l i vi ng woul d
c e r t a i nl y ha ve  be e n a  ma t e r i a l  pa r t y .   We
be l i e ve  s he  wa i t e d t oo l ong.

I d.  a t  562.

The  c a s e s  di s c us s e d a bove  de mons t r a t e  t ha t  whe r e  t he

undi s put e d f a c t s  c l e a r l y  s how ne gl i ge nc e  a nd une xc us a bl e  de l a y i n

br i ngi ng a  c l a i m by a  pa r t y  who ha s  knowl e dge  of  t he  ope r a t i ve

f a c t s  gi vi ng r i s e  t o t he  pot e nt i a l  c l a i m,  s umma r y di s mi s s a l   c a n

be  a ppr opr i a t e ,  a s s umi ng t he  ot he r  ne c e s s a r y e l e me nt s  a r e  a l s o

pr e s e nt .

The r e  i s  one  f ur t he r  e l e me nt  whi c h mus t  be  pr e s e nt  f or

a n e f f e c t i ve  de f e ns e  of  l a c he s ,  a nd t ha t  i s  pr e j udi c e  t o  t he

de f e nda nt  r e s ul t i ng f r om t he  de l a y.   La ps e  of  t i me  a l one  wi l l  not

s uf f i c e .   Fr y e ,  713 S. W. 2d a t  326;  I n r e  Dar wi n’ s  Es t at e ,  503

S. W. 2d 511,  514 ( Te nn.  1973) ;  Ar c he r  v .  Ar c he r ,  907 S. W. 2d 412,

416 ( Te nn.  App.  1995) .   

We  be l i e ve  t ha t  Ne l l e  ha s  de mons t r a t e d pr e j udi c e

r e s ul t i ng f r om t he  l ong de l a y i n  a t  l e a s t  t wo r e ga r ds .   Fi r s t ,

bot h Robe r t  a nd hi s  a t t or ne y i n  t he  di vor c e  a c t i on a r e  now de a d.  

Se e  Ar c he r ,  907 S. W. 2d a t  416 ( “ Pr e j udi c e  i nc l ude s  t he  l os s  of

e vi de nc e .  .  . ” ) ;   Hof f man v .  Tual ,  1991 WL 78235 ( Te nn.  App. ,
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W. S. ,  f i l e d Ma y 16,  1991,  Toml i n,  P. J . )  ( Di s c us s i ng l a c he s  unde r

s i mi l a r  f a c t s ;  s t a t i ng “ [ a ] s  f a r  a s  r e s ul t i ng pr e j udi c e  t o t he

de f e nda nt s , .  .  . [ o] ne  of  t he  pa r t i e s  t o t hi s  a f f a i r ,  t he

de c e de nt ,  a nd a  ma t e r i a l  wi t ne s s ,  t he  a t t or ne y,  a r e  now de a d.  

Bot h of  t he m ha d pe r s ona l  knowl e dge  of  f a c t s  ma t e r i a l  t o  t hi s

s ui t . ” )  I d .  a t  *5;  Hamm v .  Hamm,  614 S. W. 2d 366,  371 ( Te nn.  App.

1980)  ( “ i f  a ppe l l a nt  wa s  unwi l l i ng t o  s e e k t o  pr e s e r ve  he r

ma r r i a ge  whi l e  he r  hus ba nd wa s  a l i ve .  .  . a f t e r  t he  t e r mi na t i on of

he r  ma r i t a l  dut i e s  by hi s  de a t h,  s he  i s  e s t oppe d t o  t r y  t o

r e s ur r e c t  t he  bone s  of  t he  ma r r i a ge  f or  he r  f i na nc i a l  be ne f i t

f r e e  of  a ny c or r e s pondi ng dut y or  obl i ga t i on on he r  pa r t . ” ) .

Se c ondl y,  i f  Rut h ha d s uc c e s s f ul l y  c ha l l e nge d t he

va l i di t y  of  he r  di vor c e  f r om Robe r t  whe n he  wa s  a l i ve ,  t he n

Robe r t  woul d ha ve  ha d t he  a bi l i t y ,  s houl d he  ha ve  c hos e n t o  do

s o,  t o  s e e k a  va l i d  di vor c e .   I f  ne c e s s a r y,  Robe r t  a nd Ne l l e

c oul d t he n ha ve  r e ma r r i e d.   As  i t  s t a nds ,  Rut h i s  a s ki ng t he

c our t  t o  r ul e  t ha t  Ne l l e ’ s  ma r r i a ge  of  mor e  t ha n 35 ye a r s  i s  nul l

a nd voi d i n  t he  e ye s  of  t he  l a w,  a f t e r  t he r e  i s  no oppor t uni t y

f or  Robe r t  a nd Ne l l e  t o r e c t i f y  t ha t  s i t ua t i on.   We  be l i e ve  s he

wa i t e d t oo l ong a nd wa s  gui l t y  of  l a c he s ,  a nd a f f i r m t he

Cha nc e l l or ’ s  r ul i ng on t hi s  i s s ue .  

I V

Rut h a r gue s ,  i n  t he  a l t e r na t i ve ,  t ha t  dur i ng t he  pe r i od

be t we e n t he  di vor c e  de c r e e  of  Se pt e mbe r  29,  1958,  a nd Robe r t ’ s
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ma r r i a ge  t o  Ne l l e  on Fe br ua r y 17,  1959,  Robe r t  a nd Rut h e nt e r e d

i nt o a  c ommon l a w ma r r i a ge ,  whi c h c ont i nue d wi t hout  di vor c e  unt i l

Robe r t ’ s  de a t h i n  1994.   Al t hough a  c ommon l a w ma r r i a ge  c a nnot  be

e s t a bl i s he d by c onduc t  wi t hi n t he  St a t e  of  Te nne s s e e ,  i t  c a n be

pr ove d by a  s howi ng of  t he  r e qui r e d e l e me nt s  i n  a  j ur i s di c t i on

whe r e  s uc h a  ma r r i a ge  i s  s a nc t i one d.   I n r e  Es t at e  of  Gl ov e r ,  882

S. W. 2d 789,  789- 90 ( Te nn. App.  1994) .   Sout h Ca r ol i na  a l l ows

c ommon l a w ma r r i a ge s .   Ki r by  v .  Ki r by ,  241 S. E. 2d 415 ( S. C.

1978) .

I n  or de r  t o  e nt e r  i nt o a  va l i d  c ommon l a w ma r r i a ge  i n

Sout h Ca r ol i na ,  t he r e  mus t  be  mut ual  i nt e nt  t o a s s ume  t he

r e l a t i ons hi p of  hus ba nd a nd wi f e .   Pr e v at t e  v .  Pr e v at t e ,  377

S. E. 2d 114,  117 ( S. C.  App.  1989)  ( “ I n or de r  f or  a  c ommon l a w

ma r r i a ge  t o  a r i s e ,  t he  pa r t i e s  mus t  a gr e e  t o  e nt e r  i nt o a  c ommon

l a w ma r r i a ge .  .  . t hough s uc h a gr e e me nt  ma y be  ga t he r e d f r om t he

c onduc t  of  t he  pa r t i e s . ” ) .   As  not e d by t he  Ki r by  c our t ,  c e nt r a l

t o  t hi s  a gr e e me nt  r e qui r e me nt  i s  t ha t  bot h pa r t i e s  ha ve  t he

i nt e nt  t o  c ont r a c t  a  c ommon l a w ma r r i a ge :

The  di f f e r e nc e  be t we e n ma r r i a ge  a nd
c onc ubi na ge  i n  t he  c i r c ums t a nc e s  s t a t e d r e s t s
i n  t he  i nt e nt  of  t he  c oha bi t a t i ng pa r t i e s
.  .  .  .  The  i nt e nt  i n ma r r i a ge  i s  us ua l l y
e vi de nc e d by a  publ i c  a nd une qui voc a l
de c l a r a t i on of  t he  pa r t i e s ,  but  t ha t  i s  not
ne c e s s a r y;  t he  i nt e nt  ma y e xi s t  t hough ne ve r
publ i c  a nd f or ma l l y de c l a r e d;  ne v e r t he l e s s
t he  i nt e nt  mus t  e x i s t
.  .  . I t  i s  t r ue  t ha t  whe n t he  i nt e nt  ha s  not
be e n f or ma l l y a nd publ i c l y  de c l a r e d,  .  .  .  i t
ma y ye t  r e s t  i n  c i r c ums t a nc e s .  
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Ki r by ,  241 S. E. 2d a t  416 ( e mpha s i s  a dde d) .   

Rut h c onc e de s  t ha t  s he  a nd Robe r t  ne ve r  di s c us s e d or

c ons i de r e d a  c ommon l a w ma r r i a ge  dur i ng t he  pe r i od a t  i s s ue .   I n

f a c t ,  Rut h t e s t i f i e d t ha t  s he  wa s  not  e ve n a wa r e  of  t he

pos s i bi l i t y  of  a  c ommon l a w ma r r i a ge  unt i l  s he  c ons ul t e d wi t h a n

a t t or ne y a f t e r  Robe r t ’ s  de a t h.   Ne ve r t he l e s s ,  s he  a r gue s  a  c ommon

l a w ma r r i a ge  a r os e  f r om t he  c onduc t  of  t he  pa r t i e s  dur i ng t ha t

pe r i od of  f e we r  t ha n f i ve  mont hs  be t we e n Robe r t ’ s  di vor c e  a nd hi s

ma r r i a ge  t o  Ne l l e .   

Rut h’ s  own t e s t i mony de mons t r a t e s  t ha t  s he  di d not  ha ve

t he  i nt e nt  r e qui r e d by Sout h Ca r ol i na  f or  a  c ommon l a w ma r r i a ge .  

She  t e s t i f i e d t ha t  whe n t he  pa r t i e s  c oha bi t a t e d i n  Sout h Ca r ol i na

s he  t hought  s he  wa s  l e ga l l y  ma r r i e d t o  Robe r t  by vi r t ue  of  t he i r

Te nne s s e e  ma r r i a ge  c e r e mony.   Si nc e  Rut h t hought  s he  wa s  ma r r i e d

a s  a  r e s ul t  of  t he  c e r e moni a l  ma r r i a ge  i n  1941,  i t  i s  c l e a r

be yond a ny doubt  t ha t  s he  c oul d not  ha ve  i nt e nde d t o  c ont r a c t  a

c ommon l a w ma r r i a ge .   Fr om he r  s t a ndpoi nt ,  s he  di d not  ha ve  t he

c a pa c i t y  t o  c ont r a c t  a  ma r r i a ge ,  c ommon l a w or  ot he r wi s e ;  s he  wa s

a l r e a dy ma r r i e d.

Si nc e  i t  i s  c l e a r  t ha t  Rut h di d not  i nt e nd t o  c ont r a c t

a  c ommon l a w ma r r i a ge ,  we  do not  ne e d t o  a ddr e s s  Robe r t ’ s  i nt e nt .  

Sout h Ca r ol i na  r e qui r e s  mut ual  i nt e nt .   Wi t hout  Rut h’ s  i nt e nt  t o

c ont r a c t  a  c ommon l a w ma r r i a ge ,  t he r e  c a n be  no s uc h ma r r i a ge .  
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The  Cha nc e l l or  di d not  e r r  i n  f i ndi ng f or  t he  a ppe l l e e s  on t he

c ommon l a w ma r r i a ge  i s s ue .

For  t he  a f or e me nt i one d r e a s ons ,  we  a f f i r m t he

Cha nc e l l or ’ s  j udgme nt  di s mi s s i ng Rut h’ s  pe t i t i on.   Thi s  c a s e  i s

r e ma nde d f or  c ol l e c t i on of  c os t s  a s s e s s e d be l ow,  pur s ua nt  t o

a ppl i c a bl e  l a w.   Cos t s  on a ppe a l  a r e  t a xe d a nd a s s e s s e d t o

a ppe l l a nt .   

____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
He r s c he l  P.  Fr a nks ,  J .  


