
FILED
August 21, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS

STANLEY KEEBLER  a nd wi f e ,       ) WASHI NGTON CI RCUI T
LEE H.  MORRI S KEEBLER,           ) C. A.  NO.  03A01- 9511- CV- 00401
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  THOMAS J .  SEELEY,  J R.
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
CI TY OF J OHNSON CI TY,            ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

THOMAS C.  J ESSEE,  J ohns on Ci t y,  f or  Appe l l a nt .

K.  ERI CKSON HERRI N,  He r r i n ,  Booz e  & Ra mbo,  J ohns on Ci t y,  f or
Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

The  pl a i nt i f f s  br ought  t hi s  a c t i on on t he  t he or y of  t r e s pa s s

a nd nui s a nc e  c l a i mi ng t ha t  t he  de f e nda nt  unl a wf ul l y  di ve r t e d



1The court's memorandum opinion reflects that the plaintiffs were permitted
to orally amend their complaint to seek damages for inverse condemnation.  As will
be later seen in the statement of issues, no issue is presented relating to inverse

condemnation.  

2We should note that if the plaintiffs had a contract action against the
defendant, it was not properly pled in the trial court and is not before this court.
We are limited to the issue of estoppel.
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s ur f a c e  wa t e r s  upon t he i r  pr ope r t y dur i ng t he  c our s e  of  i mpr ovi ng

a n a dj a c e nt  s t r e e t . 1  Af t e r  a  be nc h t r i a l ,  j udgme nt  wa s  e nt e r e d i n

f a vor  of  t he  pl a i nt i f f s  i n  t he  a mount  of  $137. 00.   The  pl a i nt i f f s

a ppe a l e d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  a ppe l l a nt s  ha ve  pr e s e nt e d t he  f ol l owi ng i s s ue s  f or  our

c ons i de r a t i on:

1. The  t r i a l  c our t  e r r e d i n  a ppl yi ng Te nne s s e e  Code
Annot a t e d Se c t i on 29- 20- 305( b)  r a t he r  t ha n Te nne s -
s e e  Code  Annot a t e d Se c t i on 28- 3- 105.

2. Di d  t he  t r i a l  c our t  e r r  i n  f i ndi ng a  one  ye a r
s t a t ut e  of  l i mi t a t i ons  ba r r i ng c e r t a i n  da ma ge s  whe n
t he  nui s a nc e  i s  by i t s  na t ur e  " t e mpor a r y? "

3. Di d t he  t r i a l  c our t  e r r  i n  not  f i ndi ng t ha t  t he
Ci t y woul d be  e s t oppe d a s  a  ma t t e r  of  l a w f r om
de nyi ng t he i r  c ont r a c t ua l  obl i ga t i on t o  pa y t he
pl a i nt i f f s  f or  c e r t a i n i t e ms . 2

Our  s t a nda r d of  r e vi e w i s  de  novo upon t he  r e c or d,  wi t h a

pr e s umpt i on of  c or r e c t ne s s  of  t he  f i ndi ngs  of  f a c t  by t he  t r i a l

c our t .   Unl e s s  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  f i ndi ngs ,  we

mus t  a f f i r m,  a bs e nt  a n e r r or  of  l a w.   Se e  Rul e  13( d) ,  Te nne s s e e

Rul e s  of  Appe l l a t e  Pr oc e dur e .   No pr e s umpt i on a t t a c he s  t o  c onc l u-
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s i ons  of  l a w.   Ada ms  v.  De a n Roof i ng Co. ,  715 S. W. 2d 341,  343

( Te nn.  Ct .  App.  1986) .

The  f i r s t  t wo i s s ue s  pr e s e nt e d f or  r e vi e w by t he  a ppe l l a nt s

a r e ,  f or  a l l  pr a c t i c a l  pur pos e s ,  one  a nd t he  s a me ,  i . e . ,  d i d t he

t r i a l  c our t  a ppl y t he  a ppr opr i a t e  s t a t ut e  of  l i mi t a t i ons ?

T. C. A.  §  29- 20- 305( b)  i s  a  pa r t  of  t he  Gove r nme nt a l  Tor t

Li a bi l i t y Ac t .   I t  pr ovi de s  a s  f ol l ows :

( b)   Sa i d a c t i on [ a ny a c t i on ma i nt a i na bl e  unde r  t he
Gove r nme nt a l  Tor t  Li a bi l i t y Ac t ]  mus t  be  c omme nc e d wi t hi n
t we l ve  ( 12)  mont hs  a f t e r  t he  c a us e  of  a c t i on a r i s e s .

T. C. A.  §  28- 3- 105 pr ovi de s  t ha t  a c t i ons  f or  i nj ur i e s  t o

pe r s ona l  or  r e a l  pr ope r t y s ha l l  be  br ought  wi t hi n t hr e e  ye a r s .   I t

a ppe a r s ,  howe ve r ,  t ha t  c a s e s  gove r ne d by t he  Gove r nme nt a l  Tor t

Li a bi l i t y Ac t ,  nui s a nc e  or  o t he r wi s e ,  do not  f a l l  wi t hi n t he

pur vi e w of  T. C. A.  §  28- 3- 105.

The  Te nne s s e e  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t
e xpr e s s l y pr ovi de s  t ha t  e xc e pt  a s  a l l owe d by t he  Ac t  a l l
gove r nme nt a l  e nt i t i e s  a r e  i mmune  f r om s ui t  f or  a ny
i nj ur i e s  r e s ul t i ng f r om t he  a c t i vi t i e s  of  t he  e nt i t y i n
t he  e xe r c i s e  or  di s c ha r ge  of  a ny of  i t s  f unc t i ons .  T. C. A.
§ 29- 20- 201 ( 1980) .  Ac t i ons  a ga i ns t  gove r nme nt a l  e nt i t i e s
f or  da ma ge s  on t he  t he or y of  l i a bi l i t y  h i s t or i c a l l y
l a be l e d nui s a nc e  a r e  i nc l ude d i n  a nd c ove r e d by t he  a c t .
Col l i e r  v .  Me mphi s  Li ght ,  Ga s  & Wa t e r  Di vi s i on,  657
S. W. 2d 771 ( Te nn.  App.  1983) .
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Smi t h v.  Ci t y  of  Covi ngt on,  734 S. W. 2d 327.   

. . .  The  l e gi s l a t ur e  l e f t  l i t t l e  doubt  t ha t  a c t i ons
a ga i ns t  gove r nme nt a l  e nt i t i e s  f or  da ma ge s  ba s e d on
a c t i vi t i e s  hi s t or i c a l l y  l a be l e d " nui s a nc e "  a r e  now
i nc l ude d i n  a nd c ove r e d by t he  Ac t .  [ Gove r nme nt a l  Tor t
Li a bi l i t y  Ac t . ]

Col l i e r  v .  Me mphi s  Li ght ,  Ga s  & Wa t e r  Di v. ,  657 S. W. 2d 771 ( Te nn.
App.  1983.

A nui s a nc e  i s  a nyt hi ng t ha t  a nnoys  or  di s t ur bs  t he
f r e e  us e  of  one ' s  pr ope r t y,  or  t ha t  r e nde r s  i t s  or di na r y
us e  or  phys i c a l  oc c upa t i on unc omf or t a bl e .  Pa t e  v .  Ci t y of
Ma r t i n,  614 S. W. 2d 46,  47 ( Te nn.  1981) ;  Ant hony v.
Cons t r uc t i on Pr oduc t s ,  I nc . ,  677 S. W. 2d 4,  7  ( Te nn.  App.
1984) ;  Ca l dwe l l  v .  Knox Conc r e t e  Pr oduc t s ,  I nc . ,  391
S. W. 2d 5,  9  ( Te nn.  App.  1964) .  A t e mpor a r y nui s a nc e  i s
one  t ha t  c a n be  c or r e c t e d by t he  e xpe ndi t ur e  of  l a bor  or
mone y.  Pa t e ,  614 S. W. 2d a t  48;  Ant hony,  677 S. W. 2d a t  7;
Ca l dwe l l ,  391 S. W. 2d a t  11.  Obvi ous l y,  t he  wa t e r  r unof f
a nnoye d or  di s t ur be d t he  f r e e  us e  of  [ t he  pl a i nt i f f ' s ]
pr ope r t y,  a nd t he  pr obl e m wa s  c or r e c t e d by t he  e xpe ndi -
t ur e  of  l a bor  or  mone y.  Thus ,  i t  s e e ms  c l e a r  t ha t  [ t he
pl a i nt i f f ' s ]  c l a i m f or  wa t e r  da ma ge  t o  t he  pr ope r t y i s  a
c l a i m f or  t e mpor a r y nui s a nc e .  Howe ve r ,  be c a us e  t he  c l a i m
i s  a ga i ns t  a  muni c i pa l i t y of  t he  St a t e  of  Te nne s s e e ,  i t
mus t  be  a dj udi c a t e d unde r  t he  pr ovi s i ons  of  t he  Te nne s s e e
Gove r nme nt a l  Tor t  Li a bi l i t y Ac t ,  T. C. A.  §§ 29- 20- 101,  e t
s e q.  ( 1980 a nd Supp.  1987) .  

 Ha ye s  v.  Ci t y  of  Ma r yvi l l e ,  747 S. W. 2d 346 ( Te nn.  App.  1987) .

The  a ppe l l a nt s  c onc e de  i n  t he i r  br i e f  t ha t  t hi s  i s  a n a c t i on

f or  da ma ge s  a r i s i ng f r om a  t e mpor a r y nui s a nc e .

The  c a s e s  a bove  c i t e d l e a d t o  t he  i ne s c a pa bl e  c onc l us i on t ha t

t he  c a s e  unde r  c ons i de r a t i on he r e  i s  c ont r ol l e d by t he  Gove r nme nt a l
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Tor t  Li a bi l i t y  Ac t .   Thi s  c onc l us i on i s  s uppor t e d by Wi l l i a ms  v.

Me mphi s  Li ght ,  773 S. W. 2d 522 ( Te nn.  App.  1988) ,  quot i ng Aut omobi l e

Sa l e s  Co.  v .  J ohns on,  122 S. W. 2d 453 ( Te nn.  1938) ,  whe r e i n i t  i s

s a i d:

Whe r e  a  s t a t ut e  c r e a t e s  a  ne w l i a bi l i t y  or  e xt e nds
a  ne w r i ght  t o  br i ng s ui t  a nd t ha t  s t a t ut e  pr ovi de s  a
t i me  pe r i od wi t hi n whi c h t o  br i ng t he  a c t i on,  t ha t  pe r i od

' ope r a t e s  a s  a  l i mi t a t i on of  t he  l i a bi l i t y i t s e l f
a s  c r e a t e d,  a nd not  of  t he  r e me dy a l one .   I t  i s  a
c ondi t i on a t t a c he d t o t he  r i ght  t o  s ue  a t  a l l . '   As
t hus  de f i ne d,  t he  r i ght  of  a c t i on  i s  c ondi t i ona l .
The  l i mi t a t i on i nhe r e s  i n t he  r i ght  i t s e l f .

. . .  Si nc e  t he  Ac t  [ Gove r nme nt a l  Tor t  Li a bi l i t y Ac t ]
c r e a t e d a  ne w l i a bi l i t y,  i t  mus t  be  s t r i c t l y c ons t r ue d.
( Ci t a t i on omi t t e d) .   I n  s o doi ng,  we  f i nd t ha t  t he
t we l ve - mont h l i mi t a t i on pe r i od of  T. C. A.  §  29- 20- 305( b)
f or  br i ngi ng a n a c t i on i s  a  c ondi t i on pr e c e de nt  whi c h
mus t  be  me t  be f or e  a  s ui t  ma y be  br ought  a ga i ns t  a
gove r nme nt a l  e nt i t y .

Wi l l i a ms  v.  Me mphi s  Li ght ,  773 S. W. 2d 522,  a t  pa ge  523

The  pr oof  i s  c l e a r  t ha t  t he  [ c ondi t i on c ompl a i ne d
of ]  wa s  of  a  c ont i nui ng na t ur e  . . .  a nd c oul d ha ve  be e n
c or r e c t e d by t he  e xpe ndi t ur e  of  l a bor  or  mone y.  Thus ,  i t
c ons t i t ut e d a  t e mpor a r y nui s a nc e .  Se e  Ca l dwe l l  v .  Knox
Conc r e t e  Pr oduc t s ,  I nc . ,  54 Te nn.  App.  393,  391 S. W. 2d 5,
( 1964) .  Whe r e  t he  nui s a nc e  i s  t e mpor a r y t he  da ma ge s  t o
pl a i nt i f f ' s  pr ope r t y a r e  r e c ur r e nt  a nd ma y be  r e c ove r e d
f r om t i me  t o t i me  unt i l  t he  nui s a nc e  i s  a ba t e d.  Ca l dwe l l
v.  Knox Conc r e t e  Pr oduc t s ,  I nc . ,  391 S. W. 2d a t  11.  . . .

Smi t h v.  Ci t y  of  Covi ngt on,  s upr a ,  pa ge  329.
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We  a r e  of  t he  opi ni on t ha t  t he  t r i a l  c our t  c or r e c t l y  a ppl i e d

t he  t i me  l i mi t a t i on  c ont a i ne d i n  t he  Gove r nme nt a l  Tor t  Li a bi l i t y

Ac t ,  T. C. A.  §  29- 20- 305( b) .   The  t r i a l  c our t  a l l owe d da ma ge s  whi c h

we r e  f ound t o  ha ve  be e n s us t a i ne d by t he  a ppe l l a nt s  dur i ng t he

t we l ve  ( 12)  mont hs  i mme di a t e l y pr e c e di ng t he  f i l i ng of  t hi s  a c t i on.

Thi s  i s  i n  ke e pi ng wi t h Smi t h,  s upr a .   No i s s ue  i s  ma de  of  t he

a mount  of  da ma ge s  f or  t ha t  pe r i od.   We  f i nd no me r i t  i n  t he  f i r s t

t wo i s s ue s .

As  t o t he  t hi r d i s s ue ,  i t  i s  a  ge ne r a l  r ul e  t ha t  que s t i ons  or

i s s ue s  not  r a i s e d i n  t he  t r i a l  c our t  wi l l  not  be  e nt e r t a i ne d on

a ppe a l .  La wr e nc e  v.  St a nf or d ,  655 S. W. 2d 927 ( Te nn.  1983) ;  Ci t y of

La ve r gne  v.  Sout he r n Si l ve r ,  I nc . ,  872 S. W. 2d 687 ( Te nn.  App.

1993) .  We ,  t he r e f or e ,  r e l uc t a nt l y  a ddr e s s  t he  t hi r d i s s ue  pr e s e nt e d

f or  t wo r e a s ons .   Fi r s t l y ,  t he  r e c or d doe s  not  s uf f i c i e nt l y

e s t a bl i s h t ha t  t he  i s s ue  wa s  r a i s e d i n t he  t r i a l  c our t .   Se c ondl y,

i n t he i r  br i e f ,  t he  a ppe l l a nt s  f a i l e d t o me e t  t he  r e qui r e me nt s  of

t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .   I n  a ddr e s s i ng t hi s

i s s ue ,  t he  a ppe l l a nt s  ga ve  no c i t a t i ons  t o  t he  r e c or d wha t e ve r  t o

s uppor t  t he i r  pos i t i on.   I t  i s  not  i nc umbe nt  upon t h i s  Cour t  t o

s i f t  t hr ough t he  r e c or d i n  or de r  t o  f i nd pr oof  t o  s ubs t a nt i a t e  t he

f a c t ua l  a l l e ga t i ons  of  t he  pa r t i e s .  Se e  Re dbud Coop.  Cor p.  v .

Cl a yt on,  700 S. W. 2d 551,  557 ( Te nn.  App.  1985) ;  Fi r s t  Ame r i c a n Ba nk

of  Na s hvi l l e  v .  Woods ,  734 S. W. 2d 622,  626 ( Te nn.  App.  1987) .
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I n  t he  i nt e r e s t  of  j us t i c e ,  howe ve r ,  we  wi l l  br i e f l y di s c us s

t he  i s s ue  of  e s t oppe l .   . . .  " Publ i c  a ge nc i e s  a r e  not  s ubj e c t  t o

e qui t a bl e  e s t oppe l  or  e s t oppe l  i n  pa i s  t o  t he  s a me  e xt e nt  a s

pr i va t e  pa r t i e s  a nd ve r y e xc e pt i ona l  c i r c ums t a nc e s  a r e  r e qui r e d t o

i nvoke  t he  doc t r i ne  a ga i ns t  t he  St a t e  a nd i t s  gove r nme nt a l

s ubdi vi s i ons . "  Bl e ds oe  Count y v.  Mc Re ynol ds ,  703 S. W. 2d 123,  124

( Te nn.  1985) .   Suf f i c e  i t  t o s a y t ha t  t he  r e c or d a s  f i l e d wi t h t hi s

c our t  doe s  not  s uppor t  a  f i ndi ng of  s uc h e xc e pt i ona l  c i r c ums t a nc e s

t ha t  woul d pe r mi t  t he  a ppl i c a t i on of  a ny doc t r i ne  of  e s t oppe l  t o

t he  de f e nda nt ,  Ci t y  of  J ohns on Ci t y.   We  f i nd no me r i t  i n  t he

a ppe l l a nt s '  t hi r d  i s s ue .

The  a ppe l l e e  ha s  a l s o pr e s e nt e d a n i s s ue  f or  our  c ons i de r -

a t i on,  c ha l l e ngi ng t he  s uf f i c i e nc y of  t he  r e c or d a s  f i l e d i n  t hi s

c our t .   Our  di s pos i t i on of  t he  i s s ue s  r a i s e d by t he  a ppe l l a nt s ,

howe ve r ,  ha s  r e nde r e d t he  a ppe l l e e ' s  i s s ue  moot .   We  poi nt  out  t ha t

t he  t r i a l  c our t  not e d on t he  pa r t i a l  t r a ns c r i pt  " [ t ] hi s  i s  not  a

c ompl e t e  t r a ns c r i pt  of  t he  pr oc e e di ngs  a nd doe s  not  ' c onve y a  f a i r ,

a c c ur a t e  a nd c ompl e t e  a c c ount  of  wha t  ha ppe ne d'  a t  t he  t r i a l

( T. R. A. P.  24( b) . "   La c ki ng a n a de qua t e  t r a ns c r i pt ,  we ,  unde r

a ppl i c a bl e  l a w,  a r e  a t  l i be r t y  t o  c onc l us i ve l y pr e s ume  t ha t  t he

r e c or d s uppor t s  t he  f i ndi ngs  of  t he  t r i a l  c our t .  Se e  I n r e

Roc kwe l l ,  673 S. W. 2d 512,  ( Te nn.  App.  1983) ;   Wi l s on v.  Ha f l e y,  189

Te nn.  598,  226 S. W. 2d 308,  ( 1949) ;  a nd Kyr i t s i s  v .  Vi e r on,  53 Te nn.
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App.  336,  382 S. W. 2d 553,  ( 1964) .   Ne ve r t he l e s s ,  we  ha ve  e nde a vor e d

t o r e vi e w t he  c a s e  a s  c ompl e t e l y a s  t he  l i mi t e d r e c or d pe r mi t s .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  a s s e s s e d

t o t he  a ppe l l a nt s  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or

t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

STANLEY KEEBLER  a nd wi f e ,       ) WASHI NGTON CI RCUI T
LEE H.  MORRI S KEEBLER,           ) C. A.  NO.  03A01- 9511- CV- 00401
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  THOMAS J .  SEELEY,  J R.
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
CI TY OF J OHNSON CI TY,            ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Ci r c ui t  Cour t  of  Wa s hi ngt on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   Cos t s  a r e  a s s e s s e d

t o t he  a ppe l l a nt s  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or

t he  c ol l e c t i on t he r e of .

                                 PER CURI AM


