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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

WI LLI AM HOLLI FI ELD,  e t  ux, )  C/ A NO.  03A01- 9605- CV- 00172
e t  a l . , )

)  HAMBLEN LAW
Pl a i nt i f f s - Appe l l e e s , )   

)  HON.  WI LLI AM J ENKI NS,
v. )  J UDGE

)
CI TY OF MORRI STOWN, )  AFFI RMED AS MODI FI ED

)  AND
De f e nda nt - Appe l l a nt . )  REMANDED

J AMES M.  DAVI S,  Mor r i s t own,  f or  Pl a i nt i f f s - Appe l l e e s ,  Wi l l i a m
Hol l i f i e l d,  e t  ux.

J OHN C.  DUFFY,  WATSON,  HOLLOW a nd REEVES,  P. L. C. ,  Knoxvi l l e ,
f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  wr ongf ul  de a t h a c t i on a ga i ns t  t he  Ci t y of

Mor r i s t own ( ?Ci t y?)  f i l e d pur s ua nt  t o  t he  Gove r nme nt a l  Tor t

Li a bi l i t y  Ac t ,  T. C. A.  §29- 20- 101,  e t  s e q.  ( ?GTLA?)  t he  Tr i a l

J udge  e nt e r e d j udgme nt  a ga i ns t  t he  Ci t y a nd a not he r  de f e nda nt ,

f i ndi ng t he  Ci t y 25% a t  f a ul t  f or  t he  a c c i de nt .   The  Cour t

a l s o a wa r de d di s c r e t i ona r y c os t s  t o  t he  pl a i nt i f f ,  on t he

a ut hor i t y  of  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  54. 04,  whi c h



1
I n  d e c l a r a t o r y  j u d g me n t  c a s e s  T. C. A.  § 2 9 - 1 4 - 1 1 1  p r o v i d e s :  . . . ?t h e  c o u r t  

ma y  ma k e  s u c h  a wa r d  o f  c o s t s  a s  ma y  s e e m e q u i t a b l e  a n d  j u s t  [ Ac t s  1 9 2 3

Ch .  9 . ] ?
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s t a t e s :

54. 04.   Cos t s .  -  ( 1)  Cos t s  i nc l ude d i n  t he  bi l l  of
c os t s  pr e pa r e d by t he  c l e r k s ha l l  be  a l l owe d t o  t he
pr e va i l i ng pa r t y  unl e s s  t he  c our t  ot he r wi s e  di r e c t s ,
but  c os t s  a ga i ns t  t he  s t a t e ,  i t s  of f i c e r s ,  o r  i t s
a ge nc i e s  s ha l l  be  i mpos e d onl y t o  t he  e xt e nt
pe r mi t t e d by l a w.

( 2)  Cos t s  not  i nc l ude d i n  t he  bi l l  of  c os t s
pr e pa r e d by t he  c l e r k a r e  a l l owa bl e  onl y i n  t he
c our t ’ s  di s c r e t i on.   Di s c r e t i ona r y c os t s  a l l owa bl e
a r e :  r e a s ona bl e  a nd ne c e s s a r y c our t  r e por t e r
e xpe ns e s  f or  de pos i t i ons  or  t r i a l s ,  r e a s ona bl e  a nd
ne c e s s a r y e xpe r t  wi t ne s s  f e e s  f or  de pos i t i ons  or
t r i a l s ,  a nd gua r di a n a d l i t e m f e e s ;  t r a ve l  e xpe ns e s
a r e  not  a l l owa bl e  di s c r e t i ona r y c os t s .   Subj e c t  t o
Rul e  41. 04,  a  pa r t y  r e que s t i ng di s c r e t i ona r y c os t s
s ha l l  f i l e  a nd s e r ve  a  mot i on wi t hi n t hi r t y  ( 30)
da ys  a f t e r  e nt r y of  j udgme nt .   The  t r i a l  c our t
r e t a i ns  j ur i s di c t i on ove r  a  mot i on f or  di s c r e t i ona r y
c os t s  e ve n t hough a  pa r t y  ha s  f i l e d a  not i c e  of
a ppe a l .

The  Ci t y ha s  a ppe a l e d,  i n s i s t i ng t ha t  i t  i s  not

s ubj e c t  t o  t he  pa yme nt  of  di s c r e t i ona r y c os t s ,  r e l yi ng he a vi l y

on a n unr e por t e d c a s e  of  t hi s  Cour t ,  Te nne s s e e  Smal l  Sc hool

Sy s t e ms ,  e t  al . ,  v .  Ne d Ray  Mc Whe r t e r ,  e t  a l . ,  Cour t  of

Appe a l s ,  Mi ddl e  Se c t i on,  f i l e d Augus t  4 ,  1993.   J udge  Le wi s  i n

t ha t  c a s e  he l d t ha t  T. R. C. P.  Rul e  54. 04( 2) ,  onl y a ut hor i z e s

t he  t r i a l  c our t  t o  a wa r d di s c r e t i ona r y c os t s  i n  ge ne r a l  t e r ms ,

a nd s i nc e  t he  Rul e  doe s  not  s pe c i f i c a l l y  a ut hor i z e

di s c r e t i ona r y c os t s  t o  be  a s s e s s e d a ga i ns t  t he  St a t e  whe r e

i mmuni t y ha s  not  be e n r e move d,  t he  St a t e  i s  not  l i a bl e  f or

s uc h c os t s .

We  a gr e e  wi t h J udge  Le wi s ’  de c i s i on,  but  i t  doe s  not

c ont r ol  t he  c a s e  be f or e  us .   The  Mc Whe r t e r  c a s e  wa s  a

de c l a r a t or y j udgme nt 1 pr oc e e di ng a nd t he  i s s ue  of
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di s c r e t i ona r y c os t s  be f or e  t he  Le wi s  Cour t  wa s  pr e s e nt e d wi t h

t he  f ul l  f or c e  of  s ove r e i gn i mmuni t y a ppl yi ng t o  a l l  a s pe c t s

of  t ha t  l i t i ga t i on.

As  not e d,  t he  c a s e  be f or e  us  wa s  br ought  pur s ua nt  t o

t he  Gove r nme nt a l  Tor t  Li a bi l i t y Ac t  whi c h wa i ve s  t he  St a t e ’ s

s ove r e i gn i mmuni t y,  but  l i mi t s  da ma ge s  r e c ove r a bl e  t he r e unde r .  

The  Ac t  doe s  not  me nt i on ?c os t s ? or  ?di s c r e t i ona r y c os t s ?.   The

Ac t  a l s o pr ovi de s  t ha t  whe r e  i mmuni t y f r om s ui t  i s  r e move d by

t he  Ac t ,  t he  e nt i t y i s  pl a c e d i n t he  pos i t i on of  ?a  pr i va t e

pe r s on?.   T. C. A.  §29- 20- 206.   

I n  t he  r e c e nt  c a s e  of  Luc i us ,  e t  al . ,   v .  Ci t y  of

Me mphi s ,  ___ S. W. 2d ___,  f i l e d J ul y 15,  1996,  t he  Supr e me

Cour t  he l d t ha t  muni c i pa l i t i e s  a r e  l i a bl e  f or  pos t - j udgme nt

i nt e r e s t  on j udgme nt s  r e nde r e d unde r  t he  GTLA.   The  i s s ue

a r os e  be c a us e  t he  GTLA a l l ows  pos t - j udgme nt  i nt e r e s t  i f

pa yme nt s  we r e  ma de  i n  i ns t a l l me nt s  but  doe s  not  me nt i on

i nt e r e s t  f or  l ump s um pa yme nt s .   T. C. A.  §29- 20- 312.   The

Supr e me  Cour t  f ound t ha t  de s pi t e  t he  l a c k of  a  s pe c i f i c

pr ovi s i on i n  t he  GTLA f or  pos t - j udgme nt  i nt e r e s t  i n  non-

i ns t a l l me nt  pa yme nt  s i t ua t i ons ,  t he  Te nne s s e e  s t a t ut e

pr ovi di ng ge ne r a l l y  f or  i nt e r e s t  on ?e ve r y? j udgme nt  woul d

c ont r ol .   The  c our t  c onc l ude d t ha t  be c a us e  t he  ge ne r a l

i nt e r e s t  pr ovi s i ons  of  t he  Te nne s s e e  Code  ?do not  c onf l i c t

wi t h s pe c i f i c  pr ovi s i ons  of  GTLA,  i t s  s t r uc t ur e ,  pur pos e ,  or

i nt e nt ,  [ t he y]  a ppl y t o  a c t i ons  br ought  unde r  t he  GTLA. ?  The

Cour t  a l s o s t a t e d t ha t  t hi s  de c i s i on wa s  ?i n  a c c or d wi t h

r e c e nt  de c i s i ons  r e f ut i ng t he  s we e pi ng not i on t ha t  t he  GTLA

ne c e s s a r i l y  e xc l ude s  t he  a ppl i c a t i on of  a l l  o t he r  r ul e s  a nd

s t a t ut e s  not  s pe c i f i c a l l y  ma de  a  pa r t  of  t he  GTLA e ve n a bs e nt
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Th i s  d i s c r e t i o n  wa s  c a r r i e d  f o r wa r d  i n  t h e  r u l e :  ?c o s t s  i n c l u d e d  .  .  .  

b y  t h e  Cl e r k  s h a l l  b e  a l l o we d  t o  t h e  p r e v a i l i n g  p a r t y  u n l e s s  t h e  c o u r t

o t h e r wi s e  d i r e c t s  .  .  . ? ( e mp h a s i s  a d d e d ) .
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s t a t ut or y c onf l i c t  or  unde r mi ni ng of  t he  pur pos e s  of  t he

GTLA. ?   

We  hol d t ha t  s i nc e  gove r nme nt a l  i mmuni t y wa s  wa i ve d,

t he  pr ovi s i ons  f or  c os t s  c ont a i ne d i n  T. R. C. P.  54. 04( 1)  a nd

( 2)  a ppl y t o  a c t i ons  f i l e d unde r  t hi s  Ac t ,  whi c h i s  i n  ke e pi ng

wi t h t he  Supr e me  Cour t ’ s  de c i s i on t ha t  t he  ge ne r a l  l a w a s  t o

i nt e r e s t  on j udgme nt  a ppl i e d t o  j udgme nt s  unde r  t he  GTLA.

Al t e r na t i ve l y,  t he  Ci t y a r gue s  t ha t  s i nc e  t he  c o-

de f e nda nt ’ s  ne gl i ge nc e  wa s  f ound t o  be  75% ?a t  f a ul t ? f or

pl a i nt i f f ’ s  i nj ur i e s ,  a nd t hi s  de f e nda nt  onl y 25%,  t he  Tr i a l

Cour t  wa s  i n  e r r or  i n  a wa r di ng 100% of  t he  di s c r e t i ona r y c os t s

a ga i ns t  t hi s  de f e nda nt .   Pl a i nt i f f  c ount e r s  t ha t  t he

di s c r e t i ona r y c os t s  we r e  pr ope r l y a s s e s s e d a ga i ns t  ?t he  pa r t y

ma ki ng de f e ns e  t o t hi s  l i t i ga t i on?.   

I t  ha s  be e n he l d t ha t  a dj udgi ng c os t  i s  wi t hi n t he

?r e a s ona bl e ? d i s c r e t i on of  t he  J udge .   St at e  v .  Fl at t ,  e t  al . ,

505 S. W. 2d 724 ( Te nn.  1974) ;  Runi ons  v .  Runi ons ,  186 Te nn.  25,

207 S. W. 2d 1016 ( 1948) . 2  Appl yi ng t hi s  s t a nda r d,  on t he  f a c t s

of  t hi s  c a s e  we  be l i e ve  t he  Tr i a l  J udge  a bus e d hi s  r e a s ona bl e

di s c r e t i on.   Bot h de f e nda nt s  we r e  r e qui r e d t o  r e s pond i n

da ma ge s  a nd t o  a s s e s s  a l l  c os t s  t o  one  de f e nda nt  wa s  a n a bus e .  

We  r e j e c t  t he  a r gume nt  t ha t  i n  e ve r y c a s e  whe r e  c ompa r a t i ve

f a ul t  i s  de t e r mi ne d t ha t  c os t s  mus t  be  pr e c i s e l y ba s e d on t he

de gr e e  of  f a ul t  of  e a c h de f e nda nt .   We  hol d t ha t  a  r e a s ona bl e

a s s e s s me nt  of  c os t s  i s  one - ha l f  t o  e a c h de f e nda nt .

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d,  a s
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modi f i e d,  a nd t he  c os t  of  t he  a ppe a l  i s  a s s e s s e d one - ha l f  t o

e a c h pa r t y .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


