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Thi s  i s  a  c ont r a c t  a c t i on ba s e d upon a n a l l e ge d br e a c h of  a

t e r mi na t i on of  e mpl oyme nt  c ont r a c t  by t he  de f e nda nt s .   The  c a s e  wa s

t r i e d be f or e  a  j ur y a nd a  ve r di c t  wa s  r e nde r e d i n  f a vor  of  t he

pl a i nt i f f  a wa r di ng da ma ge s  i n  t he  a mount  of  $25, 840. 00.   J udgme nt

wa s  dul y e nt e r e d t he r e on.   The  de f e nda nt s  a ppe a l .   We  a f f i r m t he

j udgme nt  of  t he  t r i a l  c our t .

The  pl a i nt i f f  wa s  a n e mpl oye e  of  t he  de f e nda nt s  a s  t he  " huma n

r e s our c e s  di r e c t or . "   Some t i me  i n  1992,  t he  pl a i nt i f f  wa s  i nf or me d

t ha t  t he r e  we r e  pr obl e ms  wi t h hi s  j ob pe r f or ma nc e  a nd t ha t  he  wa s

t o be  t e r mi na t e d.   The  de f e nda nt s  ha d a  c or por a t e  pol i c y whe r e by

t e r mi na t e d,  s a l a r i e d e mpl oye e s  we r e  e nt i t l e d t o  a  s e ve r a nc e

pa c ka ge .   Mr .  Hi ne s ,  p r e s i de nt  of  Di c o Ti r e  a nd Mr .  He s t e r

ne got i a t e d a  r a t he r  ge ne r ous  s e ve r a nc e  a gr e e me nt .   The  a gr e e me nt

wa s  r e duc e d t o  wr i t i ng.   I t  wa s  s i gne d by bot h Mr .  Hi ne s  a nd Mr .

He s t e r .   Appa r e nt l y  bot h s i gne d t he  doc ume nt  be f or e  a  not a r y

publ i c .   The  l a s t  pr ovi s i on i n  t he  a gr e e me nt  pr ovi de d a s  f ol l ows :

You ma y a c c e pt  t hi s  of f e r  by s i gni ng t hi s  l e t t e r  a nd t he
e nc l os e d r e l e a s e  be f or e  a  Not a r y Publ i c  a nd r e t ur ni ng t he
e nc l os e d r e l e a s e  t o  me  i n  t he  e nve l ope  pr ovi de d.

The  l e t t e r  wa s  s i gne d a s  " Ac c e pt e d t hi s  7t h da y of  Se pt e mbe r ,

1993. "   Appa r e nt l y  t he  r e l e a s e  r e f e r r e d t o  i n  t he  l e t t e r  wa s  not

s i gne d by Mr .  He s t e r  nor  de ma nde d by Mr .  Hi ne s .   Mr .  He s t e r

t e s t i f i e d t ha t  he ,  Mr .  Hi ne s  a nd t he  not a r y publ i c s  we r e  a l l
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pr e s e nt  whe n t he  l e t t e r  wa s  s i gne d.   Mr .  He s t e r  f ur t he r  t e s t i f i e d

t ha t  he  wa s  ne ve r  pr e s e nt e d a  r e l e a s e  t o  be  s i gne d.   Mr .  Hi ne s ,  i n

hi s  t e s t i mony,  c onf i r me d t ha t  he  ha d ne ve r  pr e s e nt e d a  r e l e a s e  t o

Mr .  He s t e r  f or  e xe c ut i on.

Mr .  Hi ne s  t e s t i f i e d t ha t  he  ne got i a t e d t he  a gr e e me nt  wi t h Mr .

He s t e r .   He  s t a t e d t ha t  Mr .  He s t e r  ke pt  t he  or i gi na l  a nd he  a  c opy

whi c h he  s e c r e t e d i n  hi s  de s k dr a we r  f i l e s .   He  e xpl a i ne d t ha t  hi s

pur pos e  i n  ke e pi ng t he  a gr e e me nt  a  s e c r e t  wa s  be c a us e  i t  wa s  be yond

t he  nor ma l  e mpl oyme nt  pol i c y of  t he  c ompa ny a nd t ha t  he  di dn ' t  wa nt

ot he r  pe opl e ,  s ubor di na t e s ,  t o  ha ve  a c c e s s  t o  i t .

  

The  de f e nda nt s  pe r f or me d unde r  t he  a gr e e me nt  a s  s i gne d unt i l

l a t e  1993.   The r e a f t e r ,  t he y r e f us e d t o  honor  t he  a gr e e me nt .   Thi s

a c t i on r e s ul t e d.

The  e xi s t e nc e  a nd t e r ms  of  t he  a gr e e me nt  we r e  s ubs e que nt l y

di s c ove r e d by Mr .  Ha r l a n Smi t h,  a c t i ng pr e s i de nt  of  Di c o I nc .   Mr .

Hi ne s  t e s t i f i e d t ha t  Mr .  Smi t h i ns t r uc t e d hi m t o ha ve  a  ne w

a gr e e me nt  dr a f t e d.   A ne w a gr e e me nt  wa s  dr a f t e d a f t e r  t he  or i gi na l

ha d be e n s i gne d but  t he  ne w a gr e e me nt  wa s  not  e xe c ut e d by Mr .

He s t e r .

The  de f e nda nt s  de f e nde d t he  a c t i on,  ge ne r a l l y  s t a t e d,  on t he

gr ounds  t ha t  no va l i d  c ont r a c t  e xi s t e d be t we e n t he m a nd Mr .  He s t e r .
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At  t he  c l os e  of  t he  pl a i nt i f f ' s  pr oof  a nd a ga i n a t  t he  c l os e  of  t he

de f e nda nt s '  pr oof ,  t he  de f e nda nt s  move d f or  a  di r e c t e d ve r di c t  on

t he  gr ound t ha t  t he r e  wa s  no c ons i de r a t i on t o  s uppor t  t he  c ont r a c t .

The  mot i on wa s  de ni e d a nd,  a s  not e d a bove ,  t he  j ur y r e s ol ve d t he

i s s ue s  i n  f a vor  of  t he  pl a i nt i f f .

The  de f e nda nt s  s e a s ona bl y f i l e d a  mot i on f or  a  ne w t r i a l .   One

of  t he  gr ounds  r e c i t e d i n  t he  mot i on f or  ne w t r i a l  wa s  t ha t  t he r e

wa s  a  l a c k of  c ons i de r a t i on be t we e n t he  pa r t i e s  t o  t he  s e pa r a t i on

a gr e e me nt  e xe c ut e d by Robe r t  Hi ne s  a nd Ga yl e y He s t e r .

I t  i s  t hi s  i s s ue  t ha t  i s  pr e s e nt e d t o t hi s  c our t  f or  r e vi e w,

i . e . ,  " Di d  t he  t r i a l  c our t  e r r  i n  de nyi ng de f e nda nt s / a ppe l l a nt s '

mot i on f or  a  di r e c t e d ve r di c t  be c a us e  t he r e  we r e  no di s put e d i s s ue s

r e l a t i ng t o t he  f a c t  t ha t  Mr .  He s t e r  f a i l e d t o s uppl y t he  r e qui s i t e

c ons i de r a t i on e mbodi e d i n  t he  pur por t e d Se pt e mbe r  7 ,  1993 l e t t e r

a gr e e me nt ? "

We  r e vi e w t hi s  c a s e  unde r  t he  f ol l owi ng we l l - e s t a bl i s he d

s t a nda r ds :   I n  r ul i ng on a  mot i on f or  di r e c t e d ve r di c t ,  t he  c our t

mus t  t a ke  t he  s t r onge s t  l e gi t i ma t e  vi e w of  t he  e vi de nc e  i n  f a vor  of

t he  non- movi ng pa r t y .  I n  ot he r  wor ds ,  t he  c our t  mus t  r e move  a ny

c onf l i c t  i n  t he  e vi de nc e  by c ons t r ui ng i t  i n  t he  l i ght  mos t

f a vor a bl e  t o  t he  non- mova nt  a nd di s c a r di ng a l l  c ount e r va i l i ng

e vi de nc e .   The  c our t  ma y gr a nt  t he  mot i on onl y i f ,  a f t e r  a s s e s s i ng
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t he  e vi de nc e  a c c or d i ng t o  t he  f or e goi ng s t a nda r ds ,  i t  de t e r mi ne s

t ha t  r e a s ona bl e  mi nds  c oul d not  di f f e r  a s  t o  t he  c onc l us i ons  t o  be

dr a wn f r om t he  e vi de nc e .  I f  t he r e  i s  a ny doubt  a s  t o  t he  pr ope r

c onc l us i ons  t o  be  dr a wn f r om t he  e vi de nc e ,  t he  mot i on mus t  be

de ni e d.   Se e  Hol me s  v.  Wi l s on,  551 S. W. 2d 682,  685 ( Te nn.  1977)  a nd

Ga nn v.  I nt e r na t i ona l  Ha r ve s t e r  Co.  of  Ca na da ,  Lt d . ,  712 S. W. 2d

100,  105 ( Te nn.  1986) .

The  t r i a l  c our t  wa s  of  t he  opi ni on t ha t  t he r e  wa s  s uf f i c i e nt

pr oof  t o s ubmi t  t he  c a s e  t o  t he  j ur y.   I n  a  c ol l oquy be t we e n t he

c our t  a nd c ouns e l  a t  t he  t i me  i f  t he  de f e nda nt s '  r e ne wa l  of  t he i r

mot i on f or  di r e c t e d ve r di c t  a t  t he  c l os e  of  a l l  t he  pr oof  t he  c our t

s t a t e d:   " The  c our t  i s  goi ng t o  r ul e  t ha t  c ons i de r a t i on i s  not  t he

que s t i on,  a s  I  s t a t e d.   The  que s t i on i s  whe t he r  or  not  t he r e  wa s  a

f ul f i l l me nt  of  t he  t ot a l  me e t i ng of  t he  mi nds  whe n s i gni ng a

r e l e a s e  a nd s e ndi ng i t  i n a t  t he  s a me  t i me .  . . . "

Upon r e vi e w of  t he  e vi de nc e ,  we  a gr e e  wi t h t he  c our t ' s

obs e r va t i ons .   The r e  i s  s uf f i c i e nt  e vi de nc e  t o  i nf e r  t ha t  t he

de f e nda nt s '  a ge nt ,  Mr .  Hi ne s ,  a c qui e s c e d i n  t he  f a i l ur e  of  t he

pl a i nt i f f  t o  e xe c ut e  a nd de l i ve r  a  r e l e a s e  t o  t he  de f e nda nt s .   We

f ur t he r  f i nd t ha t  t he r e  i s  s uf f i c i e nt  e vi de nc e  i n  t he  r e c or d t o

s uppor t  a  f i ndi ng t ha t  t he  de f e nda nt s  t he ms e l ve s  a c qui e s c e d i n  t he

a gr e e me nt  a s  wr i t t e n by pe r f or mi ng a  s ubs t a nt i a l  pa r t  of  t he
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c ont r a c t .   Thus ,  we  f i nd t ha t  t he r e  i s  ma t e r i a l  e vi de nc e  t o  s uppor t

t he  ve r di c t  of  t he  j ur y.

Ac c or di ngl y,  t he  c a s e  i f  a f f i r me d i n  a l l  r e s pe c t s .   Cos t s  a r e

t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a us e  i s  r e ma nde d t o t he  t r i a l

c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
He r s c he l  P.  Fr a nks ,  J .

___________________________________
Cl i f f or d E.  Sa nde r s ,  Sp.  J udge



I N THE COURT OF APPEALS
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                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J AMES B.  SCOTT,  J R.
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
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          De f e nda nt - Appe l l a nt s   )

 
ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ande r s on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

Ac c or di ngl y,  t he  c a s e  i f  a f f i r me d i n  a l l  r e s pe c t s .   Cos t s  a r e

t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l

c our t  f or  t he  c ol l e c t i on t he r e of .

                                 PER CURI AM
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