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COPI NI ON

This i s an appeal by petitioner/appellant, Charles AL Giffin,
fromthe trial court’s order granting summary judgnment in favor of
respondent s/ appel | ees, Charl es Traughber, Colis Newbl e, Dawn Chase,
Rose Hill, Jim Gisham John MG anahan, and Tennessee Board of

Paroles (“the Board”).

Petitioner is a convicted sex offender. On 13 June 1994, Jim
Gisham the hearing official, conducted Petitioner’s parole
hearing. Thereafter, Petitioner received two docunents. The first
was the inmate copy of the Notice of Board Action Parol e Rel ease
Hearing. This docunment canme froma carbonl ess duplicate form The
formcontai ned four pages each of which were a different col or and
went to a different file or person. It appears that the sheets
were not properly aligned when the hearing official conpleted the
form because many of the notations on Petitioner’s copy are bel ow
t he designated spaces. As a result, the letters DR standing for
disciplinary reports, and PV, standing for conplete vocational
program are circled in the “Reasons for Decline” portion of
Petitioner’s copy. |In this portion of the top copy of the form
the letters SO standing for seriousness of offense, and PS,
standing for conplete sex offender program are circled. Beneath
the circled itens are spaces to wite in the appropriate
abbreviations. In this portion of Petitioner’s copy, the hearing
official wote SO and PS. The second docunent received by
Petitioner was a formletter from John MG anahan, |nstitutional
Parole Oficer I1. The letter stated as follows: “The final
di sposition of your grant/revocation hearing is: Decline; Review

6/96; Disciplinary Reports; Conplete Sex O fender Program’”

Foll owi ng the denial of his parole, Petitioner requested an

appeal hearing. He based his request on the follow ng grounds: 1)



significant procedural errors by the hearing official; 2)
m sconduct on the part of the hearing official; and 3) new
information that was not available at the tinme of the hearing.
Three nenbers of the Board of Paroles adopted the hearing
of ficial’ s conclusions and deni ed the appeal. On 18 Cctober 1994,
Petitioner received a formletter fromColis Newbl e, Parole Hearing
Director, which stated that the parole board had denied
Petitioner’s request for an appeal. The reasons for the denial, as
indicated by the letter, were that there was no proof of
significant new information or evidence that was not available to
Petitioner at the time of the 13 June hearing and that there was no
m sconduct on the part of the hearing official. The letter failed
to address Petitioner’s claimof significant procedural errors even

t hough there was a space specifically designated for that issue.

On 21 Novenber 1994, Petitioner filed a petition for wit of
certiorari in the Davidson County Chancery Court. Petitioner nmade
nunmer ous al | egati ons cl ai m ng Respondents acted i nproperly. After
receiving the petition, Respondents filed a notion on 19 Decenber
1994 requesting a thirty day extension for the filing of their
response. In an order dated 3 February 1995, the court granted

Respondents’ noti on.

On 21 Decenber 1994, Petitioner filed a “notion to stay
decision pending first discovery requests propounded to the
Respondents by the petitioner” and attached his first discovery
requests. Respondents failed to conply with Petitioner’s discovery
requests. As aresult, Petitioner sent Respondents a |l etter asking
themto conply. Wen this did not work, Petitioner filed a notion

to conpel discovery and an affidavit on 2 March 1995.

On 6 March 1995, Respondents filed a notion to dismiss, their

only response to any of Petitioner’s pleadings. They alleged that
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the court | acked subject matter jurisdiction because the petition
was not tinely. In support of the notion, Respondents filed a
menor andumand an affidavit given by Teresa Thonmas, staff attorney,
Tennessee Board of Paroles. In response, Petitioner denied

Respondents’ allegations and filed a nenorandum of | aw.

On 31 July 1995, the chancery court entered an order which
stated as foll ows:

The case is before the Court on the petitioner’s notions

to stay deci sion pendi ng conpl eti on of di scovery, notion

for directed response, and notion to conpel discovery.

Al so before the Court is respondent’s notion to dismss

based upon the assertion that the petition was untinely

filed and is otherwise beyond the scope of review

permtted under the wit of certiorari. Since the

respondent relies on an affidavit in support of its

notion, the Court will treat the notion as a notion for

summary j udgnent .
The court then held that the petition was tinely, that Petitioner
had not alleged “facts which would support a claimthat the Board
acted illegally, fraudulently, or arbitrarily in refusing to grant
[Petitioner] parole or in denying his request for an appeal
hearing,” and that “Petitioner seeks to attack the correctness of
the Board's decision, an issue beyond the scope of judicial
revi ew.” As a result of these holdings, the court granted
Respondents’ notion for summary judgnent and denied Petitioner’s

notions finding that the i ssues were noot.

Petitioner filed a notice of appeal on 21 August 1995. 1In his
brief, Petitioner presented five issues. Taken together, these
i ssues ask whether the chancery court erred in granting summary

judgnment in Respondents’ favor.

A court shall grant sunmary judgnent when there i s “no genuine
issue as to any material fact and the noving party is entitled to
a judgnent as a matter of law.” Byrd v. Hall, 847 S.W2d 208, 214

(Tenn. 1993). “In nmaking this determ nation, the court is to view



the evidence in a light favorable to the nonnoving party and al |l ow
all reasonable inferences in his favor.” I d. The petition at
i ssue seeks a common law wit of certiorari as to the Board' s
adoption of the hearing official’s decision and to its denial of
Petitioner’s request for an appeal. “The scope of revi ew under the
common law wit, however, is very narrow. It covers only an
inquiry into whether the Board has exceeded its jurisdiction or is
acting illegally, fraudulently, or arbitrarily.” Powell v. Parole
Eligibility Review Bd., 879 S.W2d 871, 873 (Tenn. App. 1994).
Thus, the issue before the chancery court was two-fold. First, the
court had to determ ne whether there were any genuine issues of
fact material to the issue of whether the Board exceeded its
jurisdiction or acted illegally, fraudulently, or arbitrarily, and

second, if the court determ ned that there were no genui ne issues

of material fact, it had to decide whether the law entitled
Respondents to a judgnent. The court’s order, however, did not
address these i ssues directly. |Instead, the order reveals that the

court decided the law entitled Respondents to a judgnment despite
any issues of fact. To explain, because the court held that it
| acked jurisdiction and that Petitioner failed to state a cause of
action, it concluded that Respondents should prevail as a matter of
I aw. Nei ther of these holdings, in the context of this case

depend on the degree of factual dispute. They are |egal issues.

“The allegations of a pro se conplaint are held to |ess
stringent standards than formal pleadings drafted by | awers.
.7 Baxter v. Rose, 523 S. W2d 930, 939 (Tenn. 1975). The petition
at issue clearly alleged that Respondents acted arbitrarily and
illegally. Further, it did not sinply attack the correctness of
the Board’ s decision, but attacked the Board s neans of reaching
that decision. A review of the petition reveals that Petitioner

made seven allegations of inproper conduct on the part of the



Boar d. These were as foll ows: 1) the Board failed to address
Petitioner’s claimthat the hearing official commtted significant
procedural errors; 2) the hearing official and the Board
incorrectly required Petitioner to conplete the sex offender
program as required by Tennessee Code Annotated section 41-21-
235(b); 3) the hearing official and the Board denied Petitioner his
statutory right to a prerequisite psychological/psychiatric
eval uation as required by Tennessee Code Annot ated section 40-28-
116(a)(2); 4) the hearing official and the Board relied on
nonexi stent disciplinary reports; 5) the Board viol ated Tennessee
Code Annot ated section 4-5-107 which prohibits a board from nmaki ng
a final determ nation of a contested case unless a ngjority of the
board is present; 6) the Board failed to conduct its proceeding in
accordance with Tennessee Code Annotated title 8 chapter 44; and 7)
the Board and the hearing official violated Tennessee Code
Annot at ed section 8-16-304 by refusing to receive into evidence a
duly notarized letter fromthe victim Six of these allegations
support a claimthat the Board acted illegally, fraudulently, or
arbitrarily and attack the neans by which the Board reached its

deci si on.

Three of the allegations describe conduct which is illegal on
its face. Allegations three, five, and seven all ege that the Board
violated certain statutes. The violation of a statute by an
adm nistrative body or officer constitutes illegal conduct.
Further, the allegations not only state a cause of action, but they
al so assert that the neans used by the Board in reaching its
decision were inproper. This is different than challenging the

correctness of the decision. Powel I, 879 S.W2d at 873.

The conduct in the first allegation, if proven, is also
illegal. The Board can not arbitrarily decide which conplaints of

an inmate it wll address when determ ning whether to grant a
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request for appellate review. Tennessee Code Annot ated section 40-
28-105(d) provides that “arevieww || be conducted if there is new
evidence or information that was not available at the tinme of the
hearing, or if there are allegations of m sconduct by the hearing
official that are substantiated by the record or if there were
significant procedural errors by the hearing official.” TenNn Cobe
ANN.  840-28-105(d) (1990). As applied to the present case, the
Board would have acted illegally if it failed to address
Petitioner’s allegations of procedural errors because it 1is

required to conduct a review if such errors occurred.?

The second allegation describes facts which, if true,
constitute illegal conduct and attack the Board's nethod of
reaching its decision. Specifically, Petitioner clains that the
hearing of ficial denied himparol e because he had not conpl eted t he
sex offender treatnment program as required by Tennessee Code
Annot at ed section 41-21-235(b). Petitioner alleged that the Board
coul d not use this statute as a requirenment for granting hi mparole
because the | aw was ex post facto and the Board could not apply it
retroactively. Cearly, the retroactive application of an ex post
facto law is illegal. Tenn. ConsT. art. |, 811, see Kaylor wv.
Bradl ey, 912 S.W2d 728 (Tenn. App. 1995) (explaining the relation

bet ween ex post facto |laws and parole).

Petitioner also alleged that the Board' s application of the
statute violated a stipulation that it had entered into in another
case. This court recently stated:

The plain wording of the stipulations approved by the
United States District Court limts the board s ability
to rely on Tenn. Code Ann. 8§ 41-21-235(b). Under no
circunstances can it use an inmate's failure to conplete
a treatnment programfor sex of fenders as grounds to deny

1 Under Tennessee Code Annotated section 4-5-315, an adm nistrative
agency may, in the exercise of its discretion, “review some but not all of the
issues. . . .” TeNN. Cobe ANN. 84-5-315(a)(2)(A) (1991). This statute,
however, does not apply to the Board of Paroles. Tenn. Cobe ANN. 84-5-106(c)
(1991).



parole until it has fully devel oped and instituted the
treatment program required by Tenn. Code Ann. 8§ 41-21-
235(a). Even after it institutes this program it can
only apply Tenn. Code Ann. § 41-21-235(b) to i nmates who
were incarcerated after the programwas instituted.

Dalton v. Tennessee Board of Paroles, No. 01-A-01-9601-CH 00029,

slip op. at 6 (Tenn. App. 8 May 1996). In this case, the Board

relied on conpletion of the sex offender program when it denied

Petitioner parole. Because the stipulation prevented such
reliance, the Board' s actions were arbitrary and ill egal.
This case is simlar to Dalton for another reason. |In Dalton,

the Board denied M. Dalton parole because he failed to conplete
the sex offender program and because he “'violated position of
trust as father figure.'” Id. at 7-8. After concluding that the
Board coul d not rely on the sex offender statute, we held that such
reliance may be harm ess error if the Board had ot her adequate and
i ndependent grounds for declining parole. ld. at 7. W then
addressed the Board's other basis for denying M. Dal ton parol e and
concluded that it was insufficient because it was not anong the
grounds listed in the Board's regulations. ld. at 7-8. As a
result, we could not determ ne, based on the record of the Board's
deci si on, whether the Board could have declined M. Dalton parole
absent the errors. Thereafter, we ordered the trial court to

remand the case to the Board for further review I|1d. at 8.

In this case, there were at least two grounds for denying
Petitioner parole. We know that one of these grounds was the
conpl etion of the sex offender program however, the record does
not establish the other grounds for the Board's decision. As
expl ai ned previously, Petitioner received two docunents regarding
the denial of his parole. One listed disciplinary reports as the
ot her reason, while the second listed disciplinary reports and

seriousness of the offense as the other reasons. Both of these



grounds fit easily into the Board's regulations. Tewnw. Cow. R &
Recs. 1100-1-1-.06(1) (1986). Neverthel ess, we are unable to
determne if the Board's decision can stand on these ot her grounds
because we do not know the actual basis for the Board' s decision.
Accordingly, the trial court should hear evidence on this issue to
deternmine whether the Board acted arbitrarily when it denied

Petitioner parole.

The fourth allegation also alleges illegal and arbitrary
conduct. Illegal conduct includes “the nmaking of findings of fact
for which there is no legally sufficient basis.” Ben H Cantrell,
Review of Admnistrative Decisions by Wit of Certiorari in
Tennessee, 4 Mem St. U L. Rev. 19, 28 (1973). Petitioner alleged
that the hearing official relied on Petitioner’s disciplinary
reports when deciding to deny Petitioner parole. As proof of this,
Petitioner attached the form letter from John MG anahan, which
| isted disciplinary reports, and Petitioner’s copy of the Notice of
Board Action Parole Release Hearing, which has DR, disciplinary
reports, clearly circled. Petitioner then alleged that his
institutional record did not contain any disciplinary reports and
attached a copy of that record. Thus, Petitioner alleged that the
Board based its decision on an unsupported finding of fact. This
is illegal conduct. I d. Finally, the allegation does not
chall enge the intrinsic correctness of the decision, but sinply
asserts that the Board could not have relied on unsupported

fi ndi ngs when nmeking its deci sion.

Unlike the other allegations, Petitioner's renaining claim
nunber six, fails to state a cause of action. In this allegation,
Petitioner clainmed that the Board violated Tennessee's Open
Meeti ngs Act, Tennessee Code Annotated sections 8-44-101 to -108,
when it failed to hold an open neeting in regard to its deci sions
to adopt the hearing official's recomendations and to deny
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Petitioner's request for an appeal. It is the opinion of this
court, however, that there were no neetings for the Board to open
to the public. This court recently cane to the sanme conclusion in
a simlar case. Arnold v. Tennessee Board of Paroles, No. 01-A-01-

9508- CH 00375, slip op. at 5-7 (Tenn. App. 8 May 1996).

The Open Meetings Act provides that “[a]ll mneetings of any
governing body are declared to be public neetings open to the
public at all tinmes, except as provided by the Constitution of
Tennessee.” TenN. CobE ANN. 8§ 8-44-102 (1993). The termneeting as
used i n the above section neans “the conveni ng of a governing body
of a public body for which a quorumis required in order to nake a
decision or to deliberate toward a decision on any matter.” 1d. 8
8-44-102(b)(2). A key term in the definition of “neeting” is
“conveni ng.” The word convene neans to cone together or to
assenbl e. Btack's LawDcrionary 330 (6th ed. 1990). The Board, in
this case, did not convene nor was it required to convene when it
adopted the hearing official's recormmendati ons and when it denied

Petitioner's request for an appeal.

There i s no evidence of a neeting. Petitioner does not all ege
that the board nenbers, assigned to review the hearing official's
reconmendati ons, canme together to decide or to deliberate the
i ssue. Moreover, Petitioner stated in his petition that the Board
di d not convene a neeting to address either the hearing official's
recommendations or his request for an appeal. Finally, Petitioner
failed to cite this court to any authority in support of the

proposition that the Board nust conduct neetings when addressing

t hese issues. The Open Meetings Act does not prescribe when
governi ng bodi es nmust conduct neetings. Instead, it defines when
meetings nust be open to the public. Further, Tennessee Code

Annot at ed secti on 40-28-105, which sets forth the basic procedures
of the Board, provides in pertinent part as foll ows:
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(d) Amajority of nenbers of the board shall constitute
a quorum for official admnistrative business. The
chairman of the board may designate individual parole
board menbers and appoi nt hearing officers who shall be
aut hori zed to conduct hearings, take testinony and nake
proposed findings of fact and recomendations to the
board regardi ng a grant, denial, revocation or resci ssion
of parole. Such findings and recommendati ons shall be
reduced to witing and reviewed by board nenbers who
shal |l adopt, nodify or reject the reconmendations. No
person shall be paroled nor shall the parole of any
person be denied, revoked or rescinded wthout the
concurrence of three (3) board nenbers. . . . Inmates
whose parol e has been revoked or rescinded, or who have
been denied parole, or whose grant of parole has been
resci nded, may request an appellate review by the board.
: An appellate request will be screened by a board
menber or designee and a review will be conducted if
there is new evidence or information that was not
avai lable at the time of the hearing, or if there are
al l egations of msconduct by the hearing official that
are substantiated by the record or if there were
significant procedural errors by the hearing official.

TeEnN. CobeE ANN. 8 40-28-105(d) (1990). This section does not require
the Board to neet when it reviews the witten findings and
recommendati ons of the hearing official. |In addition, the section
provides that a single board nenber shall screen a request for
appel | ate review.? Because there is no evidence that the Board net
or that it was required to neet, Petitioner failed to state a cause

of acti on.

For the foregoing reasons, the chancery court incorrectly
granted summary judgnment as to all issues except that of whether
the Board viol ated the Open Meeting Act. As previously stated, the
trial court denied Petitioner’s notions finding that the summary
judgnment determ nation rendered the issues presented in those
notions noot. Because this court has concluded that the grant of
summary judgnent to Respondents was incorrect, we nust also
conclude that the notions are no |onger noot and that the trial
court should address the notions on remand. Finally, although we

do not address the |lack of discovery issue, we note that there is

2 One of Petitioner's allegations is that the Board viol ated Tennessee

Code Annotated section 4-5-107 when it allowed a single board nenber to review
his request for appellate review. Although we previously stated that this

al l egation states a cause of action, we do not address the nmerits of the claim
at this time.
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bot h federal and Tennessee case |l awto support the proposition that
summary judgnent is inproper when the nonnoving party has not had
a sufficient opportunity to conduct di scovery. This propositionis
especially true when such di scovery i s necessary to properly oppose
the notion. Wite s Landing Fisheries, Inc. v. Buchhol zer, 29 F. 3d
229, 231-32 (6th CGr. 1994) (construing Rule 56 of the Federal
Rul es of Civil Procedure); Costello, Porter, Hll, Heisterkanp &
Bushnel |l v. Providers Fidelity Life Ins. Co., 958 F.2d 836, 838-39
(8th Cir. 1992) (construing Rule 56 of the Federal Rules of G vil
Procedure); Shaw v. Donnell, No. 7761, 1988 W. 74650, at *3 (Tenn.
App. 1988) (construing Rule 56 of the Tennessee Rules of Cvil
Procedure); Samons v. Rotroff, 653 S.W2d 740, 745 (Tenn. App.),
cert. denied, 464 US. 860, 104 S. C. 186, 78 L. Ed. 2d 165
(1983)(construing Rule 56 of the Tennessee Rules of Gvil
Procedure); see Celotex Corp. v. Catrett, 477 U. S. 317, 322, 106 S.
Ct. 2548, 2552, 91 L. Ed. 2d. 265, 273 (1986) (construing Rul e 56 of
the Federal Rules of Cvil Procedure); Byrd, 847 S . W2d at 213
(quoting Celotex Corp., 106 S. C. at 2552 and construing Rule 56

of the Tennessee Rules of Civil Procedure).

For the foregoi ng reasons, the judgnent of the chancery court
is reversed and the <case remanded for further necessary
pr oceedi ngs. Costs of appeal are taxed to Respondents, Charles
Traughber, Colis Newble, Dawn Chase, Rose Hill, Jim Gisham John

Mc @G anahan, and Tennessee Board of Parol es.

SAMUEL L. LEW S, JUDGE
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CONCUR:

BEN H CANTRELL, J.

WLLIAM C. KCCH, JR.,

J.
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