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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

GREENE COUNTY BANK, )  C/ A NO.  03A01- 9604- CH- 00124
)

Pl a i nt i f f - Appe l l e e , )  BLOUNT CHANCERY
)

v. )  HON.  DENNI S H.  I NMAN,
)  CHANCELLOR

SOUTHEASTERN PROPERTI ES,  I NC. , )  ( SI TTI NG BY I NTERCHANGE)
e t  a l . , )

)  AFFI RMED AS
De f e nda nt s - Appe l l a nt s . )  MODI FI ED

KENNETH CLARK HOOD,  ROGERS,  LAUGHLI N,  NUNNALLY,  HOOD & CRUM,
Gr e e ne vi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

L.  LEE KULL,  BI RD,  NAVRATI L,  KUI LL & Mc CROSKEY,  Ma r yvi l l e ,  f or
De f e nda nt s - Appe l l a nt s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on i n  de bt ,  t he  Cha nc e l l or  e nt e r e d

j udgme nt  a ga i ns t  de f e nda nt s  f or  t he  de f i c i e nc y a nd pr e -

j udgme nt  i nt e r e s t .

De f e nda nt s  ha ve  a ppe a l e d.   Appe l l a nt s ,  Ki ngs ,  we r e

i n de f a ul t  on l oa ns  ma de  by Gr e e ne  Count y Ba nk ( Ba nk) .   The

Ba nk ga ve  t he  Ki ngs  t i me  t o  e xe c ut e  a  pl a n t o  s e l l  s e ve r a l

pr ope r t i e s  s e c ur e d by t he  l oa ns  a nd c ompl e t e  t he i r  s ub-
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di vi s i on pr oj e c t ,  La  Vi s t a .   The  pl a n wa s  not  c a r r i e d out .

I n  or de r  t o  a voi d f or e c l os ur e ,  t he  Ki ngs  e nt e r e d

a not he r  a gr e e me nt  wi t h t he  Ba nk whe r e i n t he  Ba nk woul d ma r ke t

t he  s e c ur e d pr ope r t i e s  a nd a ppl y t he  pr oc e e ds  t o  t he

i nde bt e dne s s .   Upon t he  pr ope r t i e s  be i ng de e de d t o  t he  Ba nk,   

t he  pr ope r t i e s  we r e  s ol d,  l e a vi ng a  de f i c i e nc y.  

The  Cha nc e l l or  de t e r mi ne d t ha t  whi l e  t he  Ba nk ha d

t he  bur de n of  pr ovi ng t he  a mount  of  t he  de f i c i e nc y,  t he

de f e nda nt s  ha d t he  bur de n of  pr ovi ng t ha t  t he  Ba nk di d not

pur s ue  t he  s a l e  di l i ge nt l y  or  i n  good f a i t h  a c c or di ng t o  t he

t e r ms  of  t he  c ont r a c t .   He  f ound t ha t  t he  de f e nda nt s  di d not

c a r r y t he  bur de n of  pr ovi ng t he  Ba nk f a i l e d t o  e xe r c i s e  good

f a i t h  a nd di l i ge nc e ,  but  r e f us e d t o  a wa r d a t t or ne ys  f e e s .

Appe l l a nt s  a r gue  t ha t  t he  i nt e nt  of  t he  c ont r a c t  wa s

t o e s t a bl i s h a  t r us t .   Unde r  t hi s  i nt e r pr e t a t i on,  t he  Ba nk

woul d owe  a ppe l l a nt s  a  hi ghe r  dut y,  due  t o  i t s  f i duc i a r y

r e l a t i ons hi p.   The  i s s ue  wa s  not  r a i s e d i n  t he  Ki ngs ’  a ns we r

or  a t  t r i a l ,  a nd wi l l  not  be  c ons i de r e d on a ppe a l .   I n  t he i r

r e pl y br i e f ,  t he  Ki ngs  a r gue  t he y di d not  a s k t he  Cour t  t o

i mpos e  a  t r us t  a gr e e me nt ,  but  a s s e r t  t ha t  t he  Ba nk br e a c he d

t he  e xpr e s s  c ove na nt  of  ?good f a i t h  a nd di l i ge nc e ?.   

The  i s s ue  of  f a i l ur e  t o  e xe r c i s e  good f a i t h  a nd di l i ge nc e  i s

a n a f f i r ma t i ve  de f e ns e  t o  t he  de f i c i e nc y a c t i on,  a nd t he

bur de n of  pr oof  f or  a n a f f i r ma t i ve  de f e ns e  i s  pl a c e d upon t he

pa r t y whi c h r a i s e d i t .   As s oc i at i on of  Owne r s  of  Re ge nc y  Par k

Condomi ni ums  v .  Thomas s on ,  878 S. W. 2d 560 ( Te nn. App.  1994) .  

The  i s s ue  t hus  be c ome s  di d t he  Ba nk f ul f i l l  i t s

c ont r a c t ua l  a gr e e me nt  t o  e xe r c i s e  good f a i t h  a nd di l i ge nc e  i n

t he  s a l e  of  t he  pr ope r t i e s .   The  c ont r a c t  r e a ds  i n  pe r t i ne nt
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pa r t :   

Af t e r  e xe c ut i on,  a c knowl e dgme nt  a nd de l i ve r y of  s a i d
de e d f r om t he  Bor r owe r s  t o  t he  Le nde r ,  Gr e e ne  Count y
Ba nk,  t he  Le nde r  s ha l l  t he n a ppl y t he  ne t  pr oc e e ds
of  s a i d s a l e  or  s a l e s ,  a f t e r  pa yme nt  of  a l l  s a l e
e xpe ns e s ,  i nc l udi ng but  not  l i mi t e d t o ,  pa yme nt  of
a l l  i nde bt e dne s s  r e l a t e d t o  pr i or  e nc umbr a nc e s  .  .  .
[ l ] e nde r  he r e by a gr e e s  t o  e xe r c i s e  good f a i t h  a nd
di l i ge nc e  i n  ma r ke t i ng f or  s a l e  a nd s e l l i ng s a i d
pr ope r t i e s  whi c h a r e  be i ng t r a ns f e r r e d unt o t he
Le nde r  by de e d,  pur s ua nt  t o  t he  t e r ms  of  t hi s
Agr e e me nt .

 
 ( Empha s i s  a dde d) .

The  Ki ngs  a s s e r t  t ha t  t he  ba nk f a i l e d t o  me e t  t he

s t a nda r d of  ?good f a i t h  a nd di l i ge nc e ? r e qui r e d unde r  t he  t e r ms

of  t he  c ont r a c t .   The y a r gue  t ha t  t he  pr ope r t i e s  s ol d a t  l e s s

t ha n t he i r  a ppr a i s a l  va l ue ,  t ha t  t he  ba nk di d not  l i s t  t he

pr ope r t i e s  wi t h a  r e a l  e s t a t e  a ge nt  or  br oke r ,  a nd t ha t  l i t t l e

a dve r t i s i ng wa s  done .

The  Ba nk de s c r i be d i t s  ma r ke t i ng s t r a t e gy a s

f ol l ows :   ( 1)  obt a i ni ng a ppr a i s a l s ,  ( 2)  not i f yi ng t he  bus i ne s s

c ommuni t y of  t he  a va i l a bi l i t y  of  t he  pr ope r t i e s  t hr ough i t s

‘ ne t wor k of  c ont a c t s , ’  a nd ( 3)  f or  t he  r e s i de nc e  onl y,

a dve r t i s i ng i n  t he  l oc a l  ne ws pa pe r .   The  pr oc e dur e s  f ol l owe d

by t he  Ba nk do not  de mons t r a t e  ba d f a i t h  or  l a c k of

pe r s i s t e nc e .   I t  i s  ope n t o  s pe c ul a t i on whe t he r  mor e

a dve r t i s i ng or  a n e xc l us i ve  l i s t i ng wi t h a  r e a l t or  i ns t e a d of

a gr e e i ng t o  pa y t he  c ommi s s i on of  a ny r e a l t or  who pr oduc e d a

buye r ,  woul d ha ve  r e s ul t e d i n  a  gr e a t e r  s a l e s  pr i c e .   I t  i s

s i gni f i c a nt  t ha t  t hi s  wa s  a  f a i l e d de ve l opme nt  a nd,  gi ve n t he

ba nk’ s  c ont a c t  wi t h i nve s t or s  i n  t he  c ommuni t y,  t he

i mpr ove me nt s  ne c e s s a r y on s ome  of  t he  pr ope r t i e s ,  t he  Ki ngs ’

a ppa r e nt  di f f i c ul t y  i n  s e l l i ng t he  pr ope r t i e s  unde r  t he  pl a n

f or me d whe n t he i r  l oa n wa s  de c l a r e d i n  de f a ul t ,  a nd t he  ba nk
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ha vi ng t o  pr ovi de  a n i nt e r e s t  f r e e  l oa n t o  pe r s ua de  a

pur c ha s e r  t o  buy La Vi s t a ,  e s t a bl i s h t ha t  t he  s t e ps  t a ke n by

t he  Ba nk we r e  r e a s ona bl e .   We  a f f i r m t he  Cha nc e l l or ’ s  f i ndi ng

t ha t  t he  Ki ngs  di d not  c a r r y t he  bur de n of  s howi ng t he  Ba nk

f a i l e d t o us e  ?good f a i t h  a nd di l i ge nc e ?.  

The  que s t i on of  whe n i nt e r e s t  woul d s t op a c c r ui ng i s

not  di r e c t l y  a ddr e s s e d i n  t he  c ont r a c t .   Howe ve r ,  pa r t s  of  t he

c ont r a c t  r e f e r  t o  t he  ge ne r a l  pr oc e s s  by whi c h t he  de bt  woul d

be  r e duc e d:   

3 .   Tha t  i n  e xc ha nge  f or  t he  c onve ya nc e  f r om s a i d
Bor r owe r s  unt o t he  Le nde r ,  Gr e e ne  Count y Ba nk,
Le nde r  s ha l l  r e l e a s e  t he i r  r e s pe c t i ve  l i e ns  on t he
De e ds  of  Tr us t ,  he r e i na bove  r e f e r r e d t o ,  howe ve r ,
s a i d c onve ya nc e  by De e d f r om t he  Bor r owe r s  unt o t he
Le nde r ,  Gr e e ne  Count y Ba nk,  s ha l l  not  be  de e me d a nd
i s  not  a  s a t i s f a c t i on of  t he  i nde bt e dne s s  owi ng t o
t he  l e nde r  unde r  t he  Pr omi s s or y Not e s ,  he r e i na bove
r e f e r r e d t o  .  .  .
4 .   Af t e r  e xe c ut i on,  a c knowl e dgme nt  a nd de l i ve r y of
s a i d de e d f r om t he  Bor r owe r s  t o  t he  Le nde r ,  Gr e e ne
Count y Ba nk,  t he  Le nde r  s ha l l  t he n ma r ke t  s a i d
pr ope r t i e s  f or  s a l e  a nd s ha l l  a ppl y t he  ne t  pr oc e e ds
of  s a i d s a l e  or  s a l e s ,  a f t e r  pa yme nt  of  a l l  s a l e
e xpe ns e s  .  .  .  wi t h  t he  r e ma i ni ng ba l a nc e  t o  be
a ppl i e d t o  t he  i nde bt e dne s s  owi ng by t he  Bor r owe r s
unt o t he  Le nde r  .  .  .  .

 
( Empha s i s  a dde d) .    

The  c ont r a c t  s t a t e s  t ha t  t he  c onve ya nc e  of  t he

pr ope r t i e s  t o  t he  ba nk doe s  not  s a t i s f y t he  i nde bt e dne s s .  The

de bt  i s  t o  be  r e duc e d by t he  ne t  pr oc e e ds  a f t e r  t he  ba nk ha s

s ol d t he  pr ope r t y.   Unde r  t he s e  t e r ms ,  i t  i s  c l e a r  t ha t  t he

l oa n c ont i nue d i n  f or c e  unt i l  t he  pr ope r t i e s  we r e  s ol d.   The

Cha nc e l l or  pr ope r l y he l d t ha t  i nt e r e s t  woul d a c c umul a t e  unt i l

t he  pr ope r t i e s  we r e  s ol d.

The  Cha nc e l l or  de ni e d a t t or ne ys  f e e s  t o  t he  Ba nk

be c a us e  ?t hi s  c ont r a c t  gua r a nt e e d l i t i ga t i on,  a nd i n t ha t

r e ga r d t he  ba nk ha s  a s  muc h c ul pa bi l i t y  a s  do de f e nda nt s . ? 
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The  Ba nk a r gue s  t ha t  t he  Cha nc e l l or  di d not  ha ve  t he

di s c r e t i on t o  i gnor e  t he  l a ngua ge  of  t he  pr omi s s or y not e s

pr ovi di ng f or  ?a  r e a s ona bl e  a t t or ne y’ s  f e e ? i f  t he  not e  wa s

pl a c e d i n  t he  ?ha nds  of  a n a t t or ne y- a t - l a w f or  c ol l e c t i on?.  

The  Ki ngs  a r gue  t ha t  t he  l a t t e r  c ont r a c t  wa s  a  nova t i on,

e xt i ngui s hi ng t he  Ba nk’ s  r i ght s  t o  a t t or ne y f e e s .

Whi l e  a  nova t i on e xt i ngui s he s  a n e xi s t i ng c ont r a c t

a nd s ubs t i t ut e s  a  ne w one ,  Pac i f i c  Eas t e r n Cor p.  v .  Gul f  Li f e

Co. ,  902 S. W. 2d 946 ( Te nn.  App.  1995) ,  t he  bur de n of  pr oof  i s

on t he  pa r t y  a s s e r t i ng t he  nova t i on a nd t he  pa r t i e s  mus t  ha ve

i nt e nde d t o  e xt i ngui s h t he  pr e vi ous  obl i ga t i ons .   I n  r e

O’ Br i an ,  154 B. R.  480 ( W. D. Te nn.  1993) .   He r e ,  t he  t e r ms  of

t he  c ont r a c t  do not  e s t a bl i s h s uc h i nt e nt :   

6 .   Thi s  Agr e e me nt  s ha l l  not  pr e ve nt  t he  Le nde r  f r om
pur s ui ng a ny l e ga l  a c t i on or  a c t i ons  a ga i ns t  t he
Bor r owe r s  ( a nd e a c h of  t he m)  f or  c ol l e c t i on of  a ny
de f i c i e nc y j udgme nt  i n  r e ga r d t o  t he  i nde bt e dne s s  a s
e vi de nc e d by t he  Not e s  a nd De e ds  of  Tr us t ,  a nd
Gua r a nt i e s  he r e i na bove  r e f e r r e d t o .

Thi s  s e c t i on of  t he  c ont r a c t  r e s e r ve s  t he  r i ght  of  t he

Ba nk t o  s ue  on t he  pr omi s s or y not e s .   The  c ont r a c t  doe s  not

e xt i ngui s h t he  pr e vi ous  c ont r a c t ,  s e e  O’ Br i an.   The  t e r ms  of

t he  pr omi s s or y not e ,  pr ovi di ng f or  t he  r e c ove r y of  r e a s ona bl e

a t t or ne y’ s  f e e s ,  r e ma i ne d i n  f or c e .   

A c our t  of  e qui t y  c a nnot  ma ke  or  a l t e r  a  c ont r a c t

be t we e n t he  pa r t i e s ,  howe ve r ,  a l l  c ont r a c t s  i n  e qui t y  a r e

e nf or c e a bl e  i n  a c c or da nc e  wi t h e qui t y  a nd good c ons c i e nc e .  

He r e ,  t he  pa r t i e s  e nt e r e d i nt o a  s ubs e que nt  c ont r a c t  whi c h

be c a me  t he  f oc a l  poi nt  of  t hi s  a c t i on,  but  t he  f a c t  r e ma i ns

t ha t  de f e nda nt s  c ont r a c t e d t o  pa y r e a s ona bl e  a t t or ne y’ s  f e e s

f or  t he  c ol l e c t i on of  t he  i nde bt e dne s s .   Se e  Young v .  J one s ,
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255 S. W. 2d 703 ( CA 1952) .   Howe ve r ,  t he  Ba nk woul d not  be

e nt i t l e d t o c ol l e c t  a t t or ne y’ s  f e e s  f or  t he  f ul l  s c ope  of  t hi s

l i t i ga t i on.   Upon r e ma nd,  t he  Tr i a l  Cour t  i s  di r e c t e d t o

e s t a bl i s h a  r e a s ona bl e  a t t or ne y’ s  f e e  f or  t he  c ol l e c t i on of

t he  i nde bt e dne s s .   Not  t o  be  t a ke n i nt o a c c ount  a r e  t i me ,

e xpe ns e  a nd e f f or t  e xpe nde d i n  t he  l i t i ga t i on ove r  whe t he r  t he

s ubs e que nt  c ont r a c t  wa s  br e a c he d.

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d t o  Appe l l a nt s ,

a nd t he  c a us e  r e ma nde d.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


