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OP1 NI ON

Franks. J.

In this action in debt, the Chancellor entered
j udgnment agai nst defendants for the deficiency and pre-
j udgnent interest.

Def endant s have appeal ed. Appellants, Kings, were
in default on | oans nade by G eene County Bank (Bank). The
Bank gave the Kings tine to execute a plan to sell several

properties secured by the | oans and conplete their sub-



di vision project, La Vista. The plan was not carried out.

In order to avoid foreclosure, the Kings entered
anot her agreenent with the Bank wherein the Bank woul d mar ket
the secured properties and apply the proceeds to the
I ndebt edness. Upon the properties being deeded to the Bank,
the properties were sold, |eaving a deficiency.

The Chancel |l or determ ned that while the Bank had
t he burden of proving the anmount of the deficiency, the
def endants had the burden of proving that the Bank did not
pursue the sale diligently or in good faith according to the
terms of the contract. He found that the defendants did not
carry the burden of proving the Bank failed to exercise good
faith and diligence, but refused to award attorneys fees.

Appel I ants argue that the intent of the contract was
to establish a trust. Under this interpretation, the Bank
woul d owe appellants a higher duty, due to its fiduciary
rel ati onship. The issue was not raised in the Kings answer
or at trial, and will not be considered on appeal. In their
reply brief, the Kings argue they did not ask the Court to
i npose a trust agreenent, but assert that the Bank breached
t he express covenant of ?good faith and diligence?.

The issue of failure to exercise good faith and diligence is
an affirmative defense to the deficiency action, and the
burden of proof for an affirmative defense is placed upon the
party which raised it. Association of Owmers of Regency Park
Condomi ni uns v. Thomasson, 878 S.W2d 560 (Tenn. App. 1994).

The issue thus becones did the Bank fulfill its
contractual agreement to exercise good faith and diligence in
the sale of the properties. The contract reads in pertinent
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part:

After execution, acknow edgnent and delivery of said
deed fromthe Borrowers to the Lender, G eene County
Bank, the Lender shall then apply the net proceeds
of said sale or sales, after paynent of all sale
expenses, including but not limted to, paynent of
all indebtedness related to prior encunbrances .
[l]ender hereby agrees to exercise good faith and
diligence in marketing for sale and selling said
properties which are being transferred unto the
Lender by deed, pursuant to the terns of this

Agr eenent .

(Enphasi s added).

The Kings assert that the bank failed to neet the
standard of ?good faith and diligence? required under the terns
of the contract. They argue that the properties sold at |ess
than their appraisal value, that the bank did not list the
properties with a real estate agent or broker, and that little
advertising was done.

The Bank described its marketing strategy as
follows: (1) obtaining appraisals, (2) notifying the business
community of the availability of the properties through its
‘network of contacts,’ and (3) for the residence only,
advertising in the |local newspaper. The procedures foll owed
by the Bank do not denonstrate bad faith or |ack of
persistence. It is open to specul ati on whether nore
advertising or an exclusive listing with a realtor instead of
agreeing to pay the comm ssion of any realtor who produced a
buyer, would have resulted in a greater sales price. It is
significant that this was a fail ed devel opnment and, given the
bank’ s contact with investors in the community, the
i nprovenents necessary on sone of the properties, the Kings’
apparent difficulty in selling the properties under the plan
formed when their | oan was declared in default, and the bank
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having to provide an interest free | oan to persuade a
purchaser to buy LaVista, establish that the steps taken by

t he Bank were reasonable. W affirmthe Chancellor’s finding
that the Kings did not carry the burden of showi ng the Bank
failed to use ?good faith and diligence?.

The question of when interest would stop accruing is
not directly addressed in the contract. However, parts of the
contract refer to the general process by which the debt would
be reduced:

3. That in exchange for the conveyance from said
Borrowers unto the Lender, G eene County Bank,
Lender shall release their respective liens on the
Deeds of Trust, hereinabove referred to, however,
sai d conveyance by Deed fromthe Borrowers unto the
Lender, Greene County Bank, shall not be deened and
is not a satisfaction of the indebtedness owng to
t he | ender under the Prom ssory Notes, hereinabove
referred to .

4. After execution, acknow edgnment and delivery of
said deed fromthe Borrowers to the Lender, G eene
County Bank, the Lender shall then market said
properties for sale and shall apply the net proceeds

of said sale or sales, after paynent of all sale
expenses . . . with the renmnining bal ance to be
applied to the indebtedness owi ng by the Borrowers
unto the Lender

(Enphasi s added).

The contract states that the conveyance of the
properties to the bank does not satisfy the indebtedness. The
debt is to be reduced by the net proceeds after the bank has
sold the property. Under these ternms, it is clear that the
| oan continued in force until the properties were sold. The
Chancel | or properly held that interest would accunul ate until
the properties were sold.

The Chancel l or deni ed attorneys fees to the Bank
because ?this contract guaranteed litigation, and in that
regard the bank has as much cul pability as do defendants.?
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The Bank argues that the Chancellor did not have the

di scretion to ignore the | anguage of the prom ssory notes
providing for ?a reasonable attorney’s fee? if the note was
pl aced in the ?hands of an attorney-at-law for collection?.
The Kings argue that the latter contract was a novati on,
extinguishing the Bank’s rights to attorney fees.

Wil e a novation extingui shes an exi sting contract
and substitutes a new one, Pacific Eastern Corp. v. Gulf Life
Co., 902 S.W2d 946 (Tenn. App. 1995), the burden of proof is
on the party asserting the novation and the parties nmust have
i ntended to extinguish the previous obligations. Inre
O Brian, 154 B.R 480 (WD. Tenn. 1993). Here, the terns of
the contract do not establish such intent:

6. This Agreenment shall not prevent the Lender from

pursui ng any | egal action or actions against the

Borrowers (and each of them for collection of any

deficiency judgnent in regard to the indebtedness as

evi denced by the Notes and Deeds of Trust, and

Guar anti es herei nabove referred to.

This section of the contract reserves the right of the
Bank to sue on the prom ssory notes. The contract does not
extingui sh the previous contract, see OBrian. The ternms of
the prom ssory note, providing for the recovery of reasonabl e
attorney’s fees, remained in force.

A court of equity cannot neke or alter a contract
between the parties, however, all contracts in equity are
enforceable in accordance with equity and good consci ence.
Here, the parties entered into a subsequent contract which
becane the focal point of this action, but the fact remains

t hat defendants contracted to pay reasonable attorney’s fees

for the collection of the indebtedness. See Young v. Jones,



255 S.w2d 703 (CA 1952). However, the Bank woul d not be
entitled to collect attorney’s fees for the full scope of this
litigation. Upon renmand, the Trial Court is directed to
establish a reasonable attorney’s fee for the collection of
t he i ndebtedness. Not to be taken into account are tine,
expense and effort expended in the litigation over whether the
subsequent contract was breached.

The cost of the appeal is assessed to Appell ants,

and the cause remanded.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.



