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Th e s e  d o c u me n t s  we r e  s i mp l y  f i l e d  wi t h  t h e  c l e r k  a n d  n o  c o u r t  a c t i o n  wa s

t a k e n  o n  t h e m.

2

The  pa r t i e s  a r e  t he  he i r s  of  Ms .  Li l l i e  Da vi s .   The  c ont r o-

ve r s y i n t hi s  a c t i on a r i s e s  f r om t he  a c t i on of  t he  t r i a l  c our t  i n

a ppr ovi ng a  f i na l  a c c ount i ng by t he  a ppe l l e e ,  Ge ne va  Gr a hl ,  i n  he r

c a pa c i t y  a s  c ons e r va t or  of  t he  e s t a t e  a nd pe r s on of  Ms .  Da vi s ,  now

de c e a s e d .

The r e  a r e  no ma t e r i a l  f a c t s  i n  di s put e .  The  a ppe l l e e ,  Ms .

Gr a hl  wa s  t he  dul y a ppoi nt e d c ons e r va t or  of  t he  pe r s on a nd e s t a t e

of  Li l l i e  Da vi s  pr i or  t o Ms .  Da vi s '  de a t h.  At  t he  t i me  of  t he

a ppoi nt me nt  of  Ms .  Gr a hl  a s  Cons e r va t or ,  Mr .  Ome r  B.  Da vi s ,  hus ba nd

of  Li l l i e  Da vi s  wa s  s t i l l  l i v i ng a nd me nt a l l y  c ompe t e nt .   Mr .  a nd

Ms .  Da vi s  dur i ng t he i r  l i f e  t i me  he l d c e r t i f i c a t e s  of  de pos i t  a nd

ba nk a c c ount s  i n  t he i r  j oi nt  na me s .   The  c e r t i f i c a t e s  of  de pos i t

a nd ba nk a c c ount s  l i e  a t  t he  he a r t  of  t hi s  c ont r ove r s y.

The  pa r t i e s  a gr e e  t ha t  t he  a ppe l l e e  f i l e d t he  f ol l owi ng

i nf or ma t i on wi t h t he  t r i a l  c our t :  on Ma r c h 8,  1990,  a n i nve nt or y

s howi ng t ot a l  a s s e t s  i n  f i na nc i a l  i ns t i t ut i ons  of  $197, 512. 00;  on

J une  19,  1990 a  [ f i r s t ]  a nnua l  a c c ount i ng s howi ng t ot a l  a s s e t s  of

$16, 659. 92;  a nd,  on J une  26,  1991,  a  [ s e c ond]  a nnua l  a c c ount i ng wa s

f i l e d  s howi ng t ot a l  a s s e t s  of  $3, 871. 11. 1  Ms .  Da vi s  di e d on

Oc t obe r  5 ,  1991,  a nd t he  a ppe l l e e  wa s  a ppoi nt e d a nd qua l i f i e d a s



2
No n e  o f  t h e  d o c u me n t s  r e f e r r e d  t o  b e a r  a  s t a mp  f r o m t h e  c l e r k ' s  o f f i c e

s h o wi n g  e x a c t l y  wh e n  t h e y  we r e  f i l e d .   Th e  p a r t i e s  a g r e e ,  h o we v e r ,  t h a t  t h e

d o c u me n t s  we r e  f i l e d  wi t h  t h e  c l e r k .
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a dmi ni s t r a t r i x of  t he  e s t a t e  of  Ms .  Da vi s .   Some t i me  i n Nove mbe r ,

1991,  Ms .  Gr a hl  f i l e d  a  mot i on t o  a ppr ove  a  f i na l  a c c ount i ng a nd

t r a ns f e r  of  t he  r e ma i ni ng a s s e t s  t o t he  a dmi ni s t r a t r i x. 2  On

Nove mbe r  20,  1991,  t he  t r i a l  c our t  a ppr ove d t he  f i na l  a c c ount i ng by

t he  c ons e r va t or  a nd t e r mi na t i on of  t he  c ons e r va t or s hi p wi t hout

not i c e  t o  t he  a ppe l l a nt s .   On De c e mbe r  17,  1991,  t he  a ppe l l a nt s

f i l e d a  mot i on unde r  Rul e s  52  a nd 59,  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e ,  a s ki ng t he  c our t ' s  pr e vi ous  or de r  be  a me nde d or

a l t e r na t i ve l y a s ki ng f or  a  ne w t r i a l .   The  t r i a l  c our t  ove r r ul e d

t he  mot i on a nd t he  a ppe l l a nt s  a ppe a l e d t ha t  de c i s i on of  t he  t r i a l

c our t .

The  a ppe a l  wa s  he a r d be f or e  t hi s  c our t .   The  t r i a l  c our t  wa s

r e ve r s e d a nd t he  c a s e  r e ma nde d t o  t he  t r i a l  c our t  f or  a  ne w t r i a l .

Se e  Ge ne va  Gr a hl  v.  Li l l i e  Da vi s ,  e t  a l ,  C. A.  No.  03A01- 9207- CH-

00250,  Opi ni on f i l e d Fe br ua r y 2,  1993.   Af t e r  r e ma nd,  t he  t r i a l

c our t  c onduc t e d a not he r  t r i a l ,  r e a c he d t he  s a me  r e s ul t  a nd e nt e r e d

a  j udgme nt  a ppr ovi ng t he  a c c ount i ng a nd t r a ns f e r  of  a s s e t s  t o  t he

e s t a t e  of  Li l l i e  Da vi s .   I t  i s  f r om t hi s  j udgme nt  t ha t  t he

a ppe l l a nt  ha s  s ought  a ppe l l a t e  r e vi e w.
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The  i s s ue s  of  t he  a ppe l l a nt s  ge ne r a l l y  s t a t e d a r e  t ha t  t he

a ppe l l e e  br e a c he d he r  f i duc i a r y dut y t o  he r  wa r d by a l l owi ng Ome r

Da vi s ,  t he  wa r d ' s  hus ba nd,  t o  e xt i ngui s h t he  wa r d ' s  s ur vi vor s h i p

i nt e r e s t  i n  t he  c e r t i f i c a t e s  of  de pos i t .   The y f ur t he r  c ha r ge  t he

c our t  wi t h e r r or  i n f a i l i ng t o f i nd t ha t  t he  a ppe l l e e  br e a c he d he r

dut y a s  a t t or ne y- i n- f a c t  f or  Ome r  Da vi s  by pa r t i c i pa t i ng i n  t he

r e de mpt i on of  t he  c e r t i f i c a t e s  of  de pos i t .

At  t he  t r i a l  i t  wa s  e s t a bl i s he d by t he  t e s t i mony t ha t  Ms .

Gr a hl  r e c e i ve d t hi r t y- one  t hous a nd,  f our  hundr e d a nd f or t y- f our

dol l a r s  a nd f i f t y- one  c e nt s  ( $31, 444. 51)  f r om t he  s a l e  of  t he  Da vi s

home .   Thi s  mone y wa s  de pos i t e d i n  a  c ons e r va t or s hi p s a vi ngs

a c c ount  a nd a  c ons e r va t or s hi p c he c ki ng a c c ount .   Whe n mone y wa s

ne e de d,  t he  c ons e r va t or  woul d t r a ns f e r  moni e s  f r om t he  s a vi ngs

a c c ount  t o  t he  c he c ki ng a c c ount .

At  t he  t i me  Ms .  Gr a hl  wa s  a ppoi nt e d c ons e r va t or  f or  Ms .  Da vi s ,

Mr .  a nd Ms .  Da vi s  owne d t hr e e  c e r t i f i c a t e s  of  de pos i t  a nd a  mone y

ma r ke t  c e r t i f i c a t e .   The  t hr e e  c e r t i f i c a t e s  of  de pos i t  we r e  i n  t he

na me  of  Ome r  or  Li l l i e  Da vi s .   The  mone y ma r ke t  c e r t i f i c a t e  wa s  i n

t he  na me  of  Ome r  Da vi s ,  Tr us t e e  f or  Li l l i e  Da vi s .

On J une  19,  t he  c ons e r va t or  f i l e d a n a nnua l  a c c ount i ng wi t h

r e f l e c t i ng i t e mi z e d e xpe ndi t ur e s  of  $24, 034. 94 l e a vi ng a  ba l a nc e  of



3
Ac c o r d i n g  t o  t h e  t e s t i mo n y  o f  Ms .  Gr a h l ,  t h e  b a l a n c e  i n  t h e  c h e c k i n g  a c c o u n t

a t  t h e  t i me  o f  Mr .  Da v i s ' s  d e a t h  wa s  t r a n s f e r r e d  t o  Ms .  Da v i s ' s  c o n s e r v a t o r s h i p

e s t a t e .
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$16, 659. 92.   She  f ur t he r  r e por t e d t he  f ol l owi ng:   a  c e r t i f i c a t e  of

De pos i t  a t  Fi r s t  Te nne s s e e  Ba nk i n  t he  na me  of  Ome r  Da vi s  or  Ge ne va

Da vi s  wa s  t r a ns f e r r e d on J une  22,  1989 t o  a  Ce r t i f i c a t e  of  De pos i t

i n t he  na me  of  Ome r  Da vi s  or  Ge ne va  Gr a hl ;  a  s e c ond Ce r t i f i c a t e  of

De pos i t  a t  Fi r s t  Te nne s s e e  Ba nk i n t he  na me  of  Ome r  B.  Da vi s  or

Li l l i e  Da vi s  wa s  t r a ns f e r r e d by Ome r  Da vi s  on Augus t  18,  1989 t o  a

c e r t i f i c a t e  of  de pos i t  i n  t he  na me  of  Ome r  Da vi s ;  a nd a  c he c ki ng

a c c ount  i n t he  na me  of  Ome r  B.  Da vi s ,  Li l l i e  Da vi s ,  or  Ge ne va  Gr a hl

ha d a  ba l a nc e  of  $1, 167. 71,  a nd t ha t  a f t e r  a  c he c ki ng a c c ount  wa s

ope ne d f or  Li l l i e  Da vi s ,  Mr .  Da vi s  us e d t he  or i gi na l  a c c ount  a s  hi s

pe r s ona l  a c c ount  unt i l  h i s  de a t h on De c e mbe r  20,  1989. 3

The  a c c ount i ng f ur t he r  s howe d t ha t  t he  mone y ma r ke t

Ce r t i f i c a t e  of  de pos i t  a t  Fi r s t  Fe de r a l  Sa vi ngs  a nd Loa n i n  t he

na me  of  Ome r  Da vi s ,  Tr us t e e  f or  Ms .  Ome r  Da vi s ,  wa s  t r a ns f e r r e d by

Ome r  Da vi s  t o  a  Ce r t i f i c a t e  of  De pos i t  i n  t he  na me  of  Ome r  Da vi s

a nd t ha t  a  c e r t i f i c a t e  of  de pos i t  a t  Fi r s t  Ame r i c a n Ba nk i n  t he

na me  of  Ome r  Da vi s  or  Li l l i e  Da vi s  wa s  wi t hdr a wn by Ome r  Da vi s  on

J une  28,  1989 a nd de pos i t e d  i n  a  Ce r t i f i c a t e  of  De pos i t  a t  Fi r s t

Fe de r a l  Sa vi ngs  a nd Loa n i n  t he  na me  of  Ome r  B.  Da vi s  or  Ge ne va

Da vi s .
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Ap p a r e n t l y ,  t h e  e x p e n d i t u r e s  a r e  n o t  q u e s t i o n e d  b y  t h e  a p p e l l a n t s .
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The  s e c ond a c c ount i ng f i l e d by Ms .  Gr a hl  l i s t e d i t e mi z e d

e xpe ndi t ur e s  f or  Ms .  Da vi s  i n  t he  t ot a l  a mount  of  $25, 475, 39,

l e a vi ng a  ba l a nc e  of  $3, 871. 11.   The  f i na l  a c c ount i ng a ga i n

c ont a i ne d a n i t e mi z e d l i s t  of  e xpe ndi t ur e s  a nd a  f i na l  ba l a nc e  of

$1, 937. 17 a t  t he  t i me  of  Ms .  Da vi s '  de a t h. 4 

Al l  t he  a bove  t r a ns a c t i ons  r e l a t i ng t o  t he  c e r t i f i c a t e s  of

de pos i t  t ook pl a c e  a f t e r  Ms .  Gr a hl ' s  a ppoi nt me nt  a s  c ons e r va t or  a nd

be f or e  he r  f a t he r ' s  de a t h.   The  undi s put e d t e s t i mony r e f l e c t e d t ha t

t he  t r a ns a c t i ons  we r e  c a r r i e d out  by Mr .  Da vi s .

Mr .  Da vi s  di e d t e s t a t e  on De c e mbe r ,  20,  1989.   Hi s  wi l l

pr ovi de d a s  f ol l ows :

*     *      *      *

I  he r e by gi ve ,  de vi s e  a nd be que a t h t o  my da ught e r ,
GENEVA GRAHL,  a l l  my pr ope r t y,  of  wha t e ve r  na t ur e ,  or
whe r e ve r  l oc a t e d or  s i t ua t e d,  i n  Tr us t ,  f or  t he  us e  a nd
be ne f i t  of  my de a r  wi f e ,  Li l l i e  Da vi s .   The  e nt i r e
pr ope r t y i s  t o  be  us e d f or  t he  be s t  i nt e r e s t  of  my wi f e ,
a nd a s  f a r  a s  pos s i bl e  i n  t he  s a me  wa y a nd ma nne r  t ha t  I
woul d do we r e  I  l i vi ng.

The  t r us t  s ha l l  c ont i nue  f or ,  a nd dur i ng t he  na t ur a l
l i f e  of  my de a r  wi f e ,  Li l l i e  Da vi s ,  o r  a s  l ong a s  t he r e
a r e  a ny a s s e t s  l e f t  i n t he  Tr us t .   The  Tr us t  s ha l l
t e r mi na t e  upon t he  ha ppe ni ng of  t he  f i r s t  of  t he  e ve nt s
me nt i one d a bove .
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I n t he  e ve nt  t ha t  t he r e  i s  [ s i c ]  a ny a s s e t s  l e f t  i n
t he  Tr us t  a f t e r  i t  i s  t e r mi na t e d a s  pr ovi de d a bove ,  I
gi ve ,  be que a t h t he  s a me  t o  my da ught e r ,  GENEVA GRAHL,  i n
i t s  e nt i r e t y ,  a bs ol ut e l y a nd i n  f e e  s i mpl e ,  wi t hout
c ondi t i on or  l i mi t a t i on,  i t  be i ng he r  s ol e  di s c r e t i on t o
r e t a i n a l l  of  t he  a s s e t s  or  f unds  a s  he r s ,  or  t o  ma ke  a ny
gi f t s  of  t he m whi c h s he  ma y c hoos e .

I  ma ke  t hi s  pr ovi s i on ha vi ng gr e a t  c onf i de nc e  t ha t
s he  wi l l  c a r e  f or  my de a r  wi f e  i n  t he  s a me  wa y a nd ma nne r
I  woul d do we r e  I  l i vi ng.

*     *      *      *

I t  s e e ms  e mi ne nt l y  c l e a r  t ha t  i f  Mr .  Da vi s  ha d t he  l a wf ul

a ut hor i t y  t o  t r a ns f e r  t he  c e r t i f i c a t e s  of  de pos i t  f r om t he  j oi nt

na me s  of  hi ms e l f  a nd hi s  wi f e  t he r e by e xt i ngui s hi ng he r  i nt e r e s t ,

t he  a c c ount i ng s houl d be  a ppr ove d a s  pr e s e nt e d.   The  a s s e t s  woul d

be c ome  t he  pr ope r t y of  Ms .  Gr a hl  t hr ough Mr .  Da vi s '  wi l l .   On t he

ot he r  ha nd,  i f  he  ha d no a ut hor i t y  t o  do s o,  s ome  l i a bi l i t y  ma y

a t t a c h t o  t he  c ons e r va t or  f or  f a i l ur e  t o  pr ot e c t  t he  i nt e r e s t s  of

he r  wa r d s i nc e  s he  a dmi t t e d t o  be i ng a wa r e  of  e a c h of  t he  t r a ns a c -

t i ons .   Thus  i t  be c ome s  i nc umbe nt  upon us  t o  e xa mi ne  t he  l a w

r e l a t i ve  t o j oi nt  a c c ount s .

I t  i s  we l l - s e t t l e d t ha t  f unds  he l d i n  a  j oi nt  a c c ount  by a

hus ba nd a nd wi f e  us i ng wor ds  e i t he r  i n  t he  di s j unc t i ve  " or "  or  t he

c onj unc t i ve  " a n d"  a r e  pr e s ume d t o  c r e a t e  a  t e na nc y by t he  e nt i r e t y

i n t he  a c c ount .   Se e  Sl oa n v.  J one s ,  241 S. W. 2d 506 ( Te nn.  1951)

a nd  Gr i f f i n  v .  Pr i nc e ,  632 S. W. 2d 532 ( Te nn.  1982) .
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I n Sl oa n,  t he  Supr e me  Cour t  of  Te nne s s e e  f ol l owe d t he

r e a s oni ng of  t he  Pe nns yl va ni a  Supr e me  Cour t  i n  Ma dde n v.  Gos z t onyi

Sa v.  & Tr us t  Co. ,  31 Pa .  476,  200 A.  624.

The  Supr e me  Cour t  of  Pe nns yl va ni a  i n  Ma dde n v.
Gos z t onyi  Sa v.  & Tr us t  Co. ,  331 Pa .  476,  200 A.  624,  630,
117 A. L. R.  904,  ha s  he l d t ha t  ba nk  de pos i t s  pa ya bl e  t o
t he  hus ba nd a nd wi f e ,  or  t o  t he  hus ba nd or  wi f e ,  a r e  he l d
by t he m a s  t e na nt s  by t he  e nt i r e t i e s ,  wi t h a l l  i nc i de nt s
t he r e of .   Uni t y  of  c ont r ol  i n  t he  c a s e  of  de pos i t s
pa ya bl e  t o  e i t he r  be i ng f ound i n  t he  i mpl i c a t i on of
a ut hor i t y  i n  one  t o  a c t  f or  bot h.   Tha t  Cour t ,  a mong
ot he r  t hi ngs  s a i d:   " Whe n,  on t he  ot he r  ha nd,  a n a c c ount
i s  ma de  pa ya bl e  i n  i t s  c r e a t i on t o  e i t he r  ' hus ba nd or
wi f e ' ,  t he r e  i s  a n i mme di a t e  e xpr e s s i on of  a ut hor i t y ,  of
a ge nc y t o  a c t  f or  bot h.   As  a n i nc i de nt  of  t he s e  e s t a t e s
by e nt i r e t i e s  i s  t he  powe r  t ha t  e a c h gi ve s  t he  ot he r ,  a t
t he  t i me  of  t he  e s t a t e ' s  c r e a t i on,  t o a c t  f or  t he  ot he r . "
Tha t  c our t  t he n goe s  on a nd c i t e s  a  numbe r  of  ot he r  c a s e s
a nd quot e s  t he r e f r om t o s uppor t  t h i s  s t a t e me nt  a nd
c onc l ude s  a s  f ol l ows :   " Whe r e  a  de pos i t  i s  ma de  pa ya bl e
t o e i t he r  s pous e ,  a ge nc y or  a ut hor i t y  e xi s t s  by i mpl i -
c a t i on,  a nd t he  hus ba nd or  t he  wi f e  ma y wi t hdr a w t he
e nt i r e  a c c ount ,  but  t he  mone y t hus  wi t hdr a wn i s  i mpr e s s e d
wi t h t he  e nt i r e t y  pr ovi s i on t ha t  i t  i s  t he  pr ope r t y of
bot h,  a nd a ny one  de a l i ng wi t h s uc h s pe c i f i c  pr ope r t y a s
s e ve r a l t y ,  knowi ng t ha t  i t  be l ongs  t o  bot h,  mus t  s ubmi t
t o  t he  c ons e que nc e s . "   ( Empha s i s  a dde d) .

*      *      *      *

We  ha ve  c ons i de r e d t he s e  c a s e s  pr o a nd c on a nd a gr e e
wi t h t he  r e a s oni ng of  t he  Pe nns yl va ni a  c a s e  a bove  quot e d
. . .  .

Sl oa n,  a t  pa ge s  508- 509.

I n Sl oa n,  t he  c ont r ove r s y wa s  be t we e n t he  he i r s  of  a  de c e a s e d

wi f e  a nd t he  a dmi ni s t r a t or  of  he r  de c e a s e d hus ba nd ove r  a  f und

whi c h wa s  de pos i t e d i n  t he  na me  of  " J oe  Ta t um or  wi f e . "   I n  i t s
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f i na l  a na l ys i s  t he  Sl oa n Cour t  he l d t ha t  t he  pr ope r t y pa s s e d t o t he

s ur vi vor  on t he  de a t h of  t he  f i r s t  by r e a s on of  t he  t e na nc y by t he

e nt i r e t y a nd t ha t  t he  l a ws  of  de s c e nt  a nd di s t r i but i on di d not

a ppl y.   Thi s  r ul i ng t a ke n i n  c onj unc t i on wi t h t he  r ul e  e mpha s i z e d

i n Ma dde n a s  s e t  out  a bove  l e a ds  us  t o  onl y one  c onc l us i on,  i . e . ,

whe n t he  f unds  i n  t he  i ns t a nt  c a s e  we r e  wi t hdr a wn by Mr .  Da vi s

t he r e by e xt i ngui s hi ng t he  j oi nt  a c c ount s ,  bot h t he  c ons e r va t or  a nd

Mr .  Da vi s  we r e  c ha r ge a bl e  wi t h knowl e dge  t ha t  t he  f unds  i nve s t e d i n

t he  ne w c e r t i f i c a t e s  s t i l l  be l onge d t o Mr .  a nd Ms .  Da vi s  a s  t e na nt s

by t he  e nt i r e t y.   Fur t he r ,  i n  Gr i f f i n  v .  Pr i nc e ,  632 S. W. 2d 532

( Te nn.  1982) ,  t he  c our t  c i t i ng Sl oa n a nd ot he r  a ut hor i t i e s  s t a t e d:

The r e  i s  a bunda nt  a ut hor i t y  i n  t hi s  s t a t e  t ha t  t he
us e  of  t he  wor d " or "  be t we e n t he  na me s  of  s pous e s  on a
ba nk a c c ount  or  ne got i a bl e  i ns t r ume nt  doe s  not  pr e c l ude
t he i r  owne r s hi p of  t he  a s s e t  by t he  e nt i r e t y  a nd t ha t
j oi nt  pr ope r t y of  s pous e s  wi l l  be  de e me d t o  be  s o he l d i n
t he  a bs e nc e  of  pr oof  t o  t he  c ont r a r y.

Gr i f f i n ,  a t  p .  536.

I n t hi s  c a s e ,  t he  r e c or d i s  t ot a l l y  de voi d of  a ny e vi de nc e

t ha t  t he  j oi nt  pr ope r t y of  Mr .  a nd Ms .  Da vi s  wa s  i nt e nde d t o  be

a nyt hi ng ot he r  t ha n a  t e na nc y by t he  e nt i r e t y .

The  a ppe l l e e s  r e l y  upon t he  c a s e  o f  Ma ys  v.  Br i ght on Ba nk,  832

S. W. 2d 347 ( Te nn.  App.  1992)  a s  a ut hor i t y  t o  t he  c ont r a r y.   We  a r e

of  t he  opi ni on t ha t  a ppe l l e e ' s  r e l i a nc e  upon Ma ys  i s  mi s pl a c e d.
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Fi r s t l y,  we  not e  t ha t  Sl oa n ha s  ne ve r  be e n ove r r ul e d or  modi f i e d by

our  Supr e me  Cour t  nor  ha s  i t  be e n s t a t ut or i l y  a l t e r e d.   Se c ondl y,

t he  Cour t  of  Appe a l s  a s  a n i nt e r me di a t e  a ppe l l a t e  c our t  i s  bound by

t he  doc t r i ne  of  s t a r e  de c i s i s  a nd i s  bound t o  f ol l ow t he  di c t a t e s

of  t he  Supr e me  Cour t .   I n  a ny e ve nt ,  Ma ys  i s  di s t i ngui s ha bl e  on i t s

f a c t s .

I n Ma ys ,  ne i t he r  of  t he  pa r t i e s  wa s  de c e a s e d .   The  hus ba nd

bor r owe d mone y f r om t he  ba nk t o  pur c ha s e  a  t r a i l e r .   The  ba nk

de pos i t e d t he  pr oc e e ds  of  t he  l oa n i nt o t he  Ma ys '  j oi nt  ba nk

a c c ount .   Ms .  Ma ys  wi t hdr e w t he  f unds ,  pur c ha s e d a  t r a i l e r  a nd

r e c e i ve d a  " c e r t i f i c a t e  of  or i gi n"  a s s i gni ng owne r s hi p of  t he

t r a i l e r  t o  he r .   No l i e ns  we r e  r e c or de d on t he  c e r t i f i c a t e .   The

i s s ue  be f or e  t he  c our t  wa s  whe t he r  t he  ba nk ha d a  va l i d  s e c ur i t y

i nt e r e s t  i n  t he  t r a i l e r .   The  c our t  de t e r mi ne d t ha t  t he  ba nk di d

ha ve  a  s e c ur i t y i nt e r e s t  i n t he  t r a i l e r ,  howe ve r ,  t he  i s s ue  t ur ne d

on a  que s t i on of  a ge nc y.   The  c our t  f ound t ha t  Ms .  Ma ys  wa s  a c t i ng

a s  a ge nt  f or  Mr .  Ma ys  i n  pur c ha s i ng t he  t r a i l e r  a nd he ,  t he r e f or e ,

a c qui r e d a n i nt e r e s t  i n t he  t r a i l e r  s uf f i c i e nt  t o  s uppor t  t he

ba nk' s  pur c ha s e  mone y s e c ur i t y  i nt e r e s t  i n  t he  pr ope r t y.

Admi t t e dl y,  t he  Ma ys  c our t  a gr e e d t ha t  t he  pos i t i on whi c h ha s

be e n a dopt e d by t he  Ar ka ns a s  Cour t s  a s  t he  be t t e r  vi e w:
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An e s t a t e  by t he  e nt i r e t i e s  i n  a  ba nk a c c ount
di f f e r s  i n  one  s i gni f i c a nt  a s pe c t  f r om s uc h a n e s t a t e  i n
r e a l  pr ope r t y i n  t ha t  t he  e s t a t e  e xi s t s  i n  t he  a c c ount
onl y unt i l  one  of  t he  t e na nt s  wi t hdr a ws  s uc h f unds  or
di e s  l e a vi ng a  ba l a nc e  i n  t he  a c c ount .   Funds  wi t hdr a wn
or  ot he r wi s e  di ve r t e d f r om t he  a c c ount  by one  of  t he
t e na nt s  i s  r e duc e d t o  t ha t  t e na nt ' s  s e pa r a t e  pos s e s s i on
c e a s e s  t o  be  a  pa r t  of  t he  e s t a t e  by t he  e nt i r e t i e s .
( Ci t a t i ons  omi t t e d i n t he  or i gi na l ) .   Thi s  doe s  not  me a n
t ha t  i n  a  pr ope r  c a s e  unde r  t i me l y a l l e ga t i ons  of  f r a ud
or  ot he r  s uc h r e me dy,  t ha t  one  of  t he  c ot e na nt s  c oul d not
s us t a i n a n a c t i on t o  r e c ove r  a l l  or  a  pa r t  of  t he  f unds
di ve r t e d or  wi t hdr a wn by t he  ot he r .   Mc I nt yr e  v .  Es t a t e
of  Mc I nt yr e ,  267 Ar k.  169,  590 S. W. 2d 241 ( 1979) .
( Empha s i s  a dde d) .

Eve n i f  we  we r e  t o  a c c e pt  Ma ys  a s  c ont r ol l i ng a ut hor i t y  i n

t hi s  c a s e ,  i t  woul d a ppe a r  t o  ha ve  be e n i nc umbe nt  upon t he

c ons e r va t or  i n  he r  f i duc i a r y c a pa c i t y  t o  c ha l l e nge  t he  a c t i ons  of

t he  c ot e na nt  s i nc e  s he  s t ood i n  t he  s hoe s  of  Ms .  Da vi s  a nd wa s

unde r  a  dut y t o  pr ot e c t  Ms .  Da vi s '  a s s e t s .   Thi s  s he  di d not  do.

We  a r e  of  t he  opi ni on t ha t  t he  c e r t i f i c a t e s  of  de pos i t

pur c ha s e d  by Mr .  Da vi s  wi t h f unds  f r om t he  j oi nt  a c c ount s  of  Mr .

a nd Ms .  Da vi s  r e ma i ne d  pr ope r t y owne d by t he m a s  t e na nt s  by t he

e nt i r e t y,  not wi t hs t a ndi ng t ha t  he r  na me  di d not  a ppe a r  on t he

i ns t r ume nt s .   Fur t he r ,  t he  mone y ma r ke t  c e r t i f i c a t e  t ha t  wa s  he l d

by Mr .  Da vi s  a s  t r us t e e  f or  Ms .  Da vi s  wa s  c l e a r l y  not  t he  pr ope r t y

of  Mr .  Da vi s  but  t ha t  of  Ms .  Da vi s  a bs e nt  e vi de nc e  t o  t he  c ont r a r y.

The r e  i s  none  i n  t he  r e c or d.   As  t r us t e e ,  he  wa s  unde r  a  dut y t o

a c c ount  f or  t he  f unds  t o  Ms .  Gr a hl  a s  c ons e r va t or  of  t he  pe r s on a nd
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e s t a t e  of  Ms .  Da vi s .   She  wa s  a wa r e  t ha t  he  ha d t r a ns f e r r e d t he

f unds  t o  hi s  own na me ,  ye t  t ook no a c t i on t o  pr ot e c t  Ms .  Da vi s '

i nt e r e s t .

We  a r e  of  t he  opi ni on t ha t  t he r e  i s  me r i t  i n t he  f i r s t  i s s ue

pr e s e nt e d by t he  a ppe l l a nt s .   The  s e c ond i s s ue ,  howe ve r ,  wa s  not

r a i s e d i n t he  t r i a l  c our t  a nd wi l l  not  be  c ons i de r e d on a ppe a l .   I t

i s  a  we l l - e s t a bl i s he d l a w t ha n a n a ppe l l a t e  c our t  wi l l  not  c ons i de r

a n i s s ue  whi c h i s  r a i s e d f or  t he  f i r s t  t i me  i n t he  a ppe l l a t e  c our t .

La wr e nc e  v.  St a nf or d,  655 S. W. 2d 927 ( Te nn.  1983) .   I n  a ny e ve nt

t he  s e c ond i s s ue  i s  now moot .

The  a ppe l l e e  ha s  f i l e d  a  mul t i pl i c i t y of  i s s ue s  r e l a t i ng t o

e s t oppe l  a nd wa i ve r .   Aga i n,  we  f i nd  t ha t  t he s e  i s s ue s  we r e  not

r a i s e d i n t he  t r i a l  c our t  a nd wi l l  not  be  c ons i de r e d he r e .   I n  a ny

e ve nt ,  i t  a ppe a r s  t ha t  a l l  of  t he  i s s ue s  r a i s e d ha ve  be e n a ns we r e d

e i t he r  i n  t he  e a r l i e r  a ppe a l  or  i n  our  di s pos i t i on of  t he  a ppe l -

l a nt s '  f i r s t  i s s ue .

We  a r e  of  t he  opi ni on t ha t  t he  j udgme nt  of  t he  t r i a l  c our t

a ppr ovi ng t he  f i na l  a c c ount i ng of  t he  c ons e r va t or  mus t  be  r e ve r s e d.

Ac c or di ngl y,  we  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd

t he  c a s e  t o  t he  t r i a l  c our t  f or  a  ne w f i na l  a c c ount i ng a nd f or  s uc h

ot he r  a nd f ur t he r  a c t i on,  i nc l udi ng t he  t a ki ng of  a ddi t i ona l  pr oof ,
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a s  ma y be  ne c e s s a r y t o  e s t a bl i s h a  c or r e c t  f i na l  a c c ount i ng a nd

pr ot e c t  t he  r i ght s  of  t he  pa r t i e s .   Suc h f ur t he r  a c t i on s ha l l  be

c ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

GENEVA GRAHL,                    ) BLOUNT CI RCUI T
                                ) C. A.  NO.  03A01- 9603- CV- 00087
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
vs .                              ) HON.  W.  DALE YOUNG
                                ) J UDGE
                                )
                                )
                                )
                                )
LI LLI E DAVI S                    ) REVERSED AND REMANDED
                                )   WI TH I NSTRUCTI ONS
GREGORY SCOTT J UDKI NS a nd       )
J EFFREY TODD J UDKI NS,            )
                                )
          De f e nda nt - Appe l l a nt s   )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Bl ount  Count y ,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

Ac c or d i ngl y,  we  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd

r e ma nd t he  c a s e  t o  t he  t r i a l  c our t  f or  a  ne w f i na l  a c c ount i ng a nd

f or  s uc h  o t he r  a nd f ur t he r  a c t i on,  i nc l udi ng t he  t a ki ng of

a ddi t i ona l  pr oof ,  a s  ma y be  ne c e s s a r y t o  e s t a bl i s h a  c or r e c t  f i na l

a c c ount i ng a nd pr ot e c t  t he  r i ght s  of  t he  pa r t i e s .   Suc h f ur t he r
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a c t i on s ha l l  be  c ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  a r e  t a xe d t o

t he  a ppe l l e e .

                                PER CURI AM


