
FILED
August 16, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS

DON GI BSON,                      ) SEVI ER CI RCUI T
                                ) C. A.  NO.  03A01- 9510- CV- 00377
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BEN W.  HOOPER,  I I
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
J I M CLEMENTS,                    ) REVERSED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

J OHN M.  NEAL,  Knoxvi l l e  a nd J ERRY GALYON,  Se vi e r vi l l e ,  f or
a ppe l l a nt .

TI MOTHY W.  J ONES,  Ki t e  & J one s ,  Se vi e r vi l l e ,  f or  a ppe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  c a s e  s t e ms  f r om a  c ont r a c t  whe r e by t he  pl a i nt i f f  s ol d a

goi ng bus i ne s s  known a s  " The  Mount a i n Ma n"  t o  t he  de f e nda nt .   The
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pur c ha s e  pr i c e  wa s  f i na nc e d by t he  pl a i nt i f f  s e l l e r .   The  pl a i nt i f f

r e t a i ne d a  s e c ur i t y  i nt e r e s t  i n  t he  a s s e t s  of  t he  bus i ne s s  a s

s e c ur i t y  f or  pa yme nt .   The  pl a i nt i f f ,  f e a r i ng t ha t  t he  de f e nda nt

wa s  l i qui da t i ng t he  me r c ha ndi s e ,  obt a i ne d a  wr i t  of  a t t a c hme nt  a nd

s ue d f or  a l l  a mount s  due  unde r  t he  c ont r a c t .   The  de f e nda nt  f i l e d

a n a ns we r  whe r e i n he  de ni e d t he  unde r l yi ng f a c t s  upon whi c h t he

a t t a c hme nt  wa s  i s s ue d a nd f i l e d a  c ount e r c l a i m whe r e i n he  s ought

r e s c i s s i on of  t he  c ont r a c t  ba s e d upon mi s r e pr e s e nt a t i on ,  da ma ge s

f or  l os s  of  i nc ome ,  l os s  of  bus i ne s s ,  t r oubl e  [ s i c ]  da ma ge s ,

a t t or ne y ' s  f e e s  a nd c os t s  a s  pr ovi de d by T. C. A.  §  47- 18- 104,  t he

" Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t  of  1977. "   The  c a s e  wa s  t r i e d

be f or e  a  j ur y a nd r e s ul t e d i n  a  ve r di c t  i n  f a vor  of  t he  pl a i nt i f f

f or  $56, 175. 00.   J udgme nt  wa s  dul y e nt e r e d t he r e on.   Thi s  a ppe a l

r e s ul t e d.   We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t .

Some t i me  dur i ng t he  t hi r d we e k of  Fe br ua r y,  1993,  Mr .  Gi bs on,

t he  pl a i nt i f f ,  wa s  c ont a c t e d by J i m Cl e me nt s ,  t he  de f e nda nt ,

r e ga r di ng t he  pur c ha s e  of  t he  bus i ne s s  known a s  " The  Mount a i n Ma n. "

The  t wo me n s ubs e que nt l y  me t  a t  The  Mount a i n  Ma n t o  di s c us s  t he

s a l e  of  t he  s t or e .   The y r e a c he d a n a gr e e me nt  a nd e xe c ut e d a

Pur c ha s e  a nd Sa l e  Agr e e me nt  on Ma r c h 5,  1993.   The  Agr e e me nt

pr ovi de d i n  pe r t i ne nt  pa r t  a s  f ol l ows :

2.   Pur c ha s e  Pr i c e :   The  pur c ha s e  pr i c e  f or  a l l  of
t he  Se l l e r ’ s  i nt e r e s t  i n  t he  bus i ne s s  known a s  Mount a i n
Ma n s ha l l  be  Ei ght y Thous a nd Dol l a r s  ( $80, 000. 00) ,
pa ya bl e  a s  f ol l ows :  $5, 000 a t  t he  s i gni ng of  t hi s
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Agr e e me nt ;  $5, 000. 00 due  Ma y 1,  1993;  $5, 000 due  J ul y 1,
1993;  $5, 000 due  Oc t obe r  1 ,  1993 a nd $60, 000. 00 s ha l l  be
pa i d i n  mont hl y i ns t a l l me nt s  wi t h i nt e r e s t  a t  t he  r a t e  of
10% be gi nni ng on Ma y 1, 1993,  a nd c ont i nui ng on t he  s a me
da y on e a c h mont h t he r e a f t e r  unt i l  f ul l y  pa i d.

3.   Se c ur i t y:  Se c ur i t y  f or  t he  pr ompt  a nd f ul l
pa yme nt  of  t he  de bt  i s  f i na nc i ng s t a t e me nt s  ( UCC- 1)  f i l e d
wi t h t he  Te nne s s e e  Se c r e t a r y of  St a t e ’ s  Of f i c e  on t he
e qui pme nt ,  f ur ni t ur e ,  f i xt ur e s ,  a nd a c c ount s  r e c e i va bl e
of  t he  bus i ne s s .

At  t he  t i me  of  t he  s i gni ng of  t he  Agr e e me nt ,  Mr .  Cl e me nt s

t e nde r e d t o  Mr .  Gi bs on t he  s um of  $5, 000. 00 a nd e xe c ut e d a

pr omi s s or y not e  whi c h e mbodi e d t he  t e r ms  of  t he  r e pa yme nt  a gr e e me nt

a nd a ddi t i ona l l y  pr ovi de d t ha t  t he  mont hl y pa yme nt s  woul d be

$1, 274. 82 be gi nni ng on Ma y 1,  1993.

La t e  i n  Apr i l ,  1993,  Mr .  Cl e me nt s  ha d s ome  c onc e r ns  a bout  t he

qua nt i t y  of  i nve nt or y c ont e mpl a t e d by t he  Sa l e s  Agr e e me nt .  He

c ont a c t e d Mr .  Gi bs on.   The y r e a c he d a n or a l  a gr e e me nt  r e ga r di ng a

modi f i c a t i on of  t he  or i gi na l  s a l e s  a gr e e me nt .   I t  i s  e s s e nt i a l l y

t he  t e r ms  of  t hi s  or a l  modi f i c a t i on t ha t  ga ve  bi r t h t o t hi s

c ont r ove r s y.   Ac c or di ng t o  Mr .  Gi bs on,  i t  wa s  a gr e e d t ha t  a l l  t he

$5, 000. 00 i ns t a l l me nt  pa yme nt s  woul d be  wa i ve d i f  a l l  of  t he

mont hl y i ns t a l l me nt  pa yme nt s  we r e  ma de  on t i me  a nd wi t hout  a ny

pr obl e ms .   Howe ve r ,  a c c or di ng t o  Mr .  Cl e me nt s ,  Mr .  Gi bs on a gr e e d t o

unc ondi t i ona l l y  wa i ve  t he  t hr e e  r e ma i ni ng $5, 000. 00 pa yme nt s .



1The reason for the return of the check for insufficient funds is sufficiently
explained provided the jury should accept the testimony of the defendant.
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I t  wa s  undi s put e d a t  t r i a l  t ha t  whi l e  t he  Ma y,  J une  a nd J ul y

pa yme nt s  we r e  ma de ,  t he r e  we r e  pr obl e ms  a s s oc i a t e d wi t h e a c h.  The

c he c k f or  t he  Ma y pa yme nt  wa s  r e t ur ne d due  t o  i ns uf f i c i e nt  f unds ; 1

t he  J une  pa yme nt  wa s  i na dve r t e nt l y  $23. 77 s hor t ,  but  wa s  c or r e c t e d

t he  ne xt  da y;  t he  c he c k f or  t he  J ul y pa yme nt  wa s  not  honor e d by t he

ba nk whe n f i r s t  pr e s e nt e d due  t o  i ns uf f i c i e nt  f unds  but  wa s  honor e d

on t he  f ol l owi ng da y.

Mr .  Gi bs on f i l e d s ui t  s e e ki ng a  mone y j udgme nt  f or  t he  e nt i r e

ba l a nc e  of  t he  not e ,  i nc l udi ng t he  $5, 000. 00 pa yme nt s .   He  a l s o

s ought  a nd obt a i ne d a n a t t a c hme nt .   As  gr ounds  f or  obt a i ni ng t he

a t t a c hme nt ,  Mr .  Gi bs on,  i n  hi s  a f f i da vi t ,  s t a t e d t ha t  Mr .  Cl e me nt s

wa s  i n  de f a ul t ,  t ha t  Mr .  Cl e me nt s  wa s  a bs c ondi ng or  a bout  t o

a bs c ond or  wa s  c onc e a l i ng hi ms e l f  or  hi s  pr ope r t y or  t ha t  he  wa s

f r a udul e nt l y  di s pos i ng of  hi s  pr ope r t y.   Subs e que nt  t o  obt a i ni ng

t he  a t t a c hme nt ,  t he  s he r i f f  we nt  t o  t he  Mount a i n Ma n a nd c ha nge d

t he  l oc ks  on t he  door .   Mr .  Cl e me nt s  wa s  not  gi ve n a  ke y.

The  c a s e  pr oc e e de d t o t r i a l  be f or e  a  j ur y.   Dur i ng t he  t r i a l ,

t he  t r i a l  j udge  i ns t r uc t e d t he  j ur y t ha t ,  a s  a  ma t t e r  of  l a w,  t he

a t t a c hme nt  wa s  va l i d .   The  c a s e  wa s  s ubmi t t e d t o  t he  j ur y a nd i t

r e t i r e d t o  de l i be r a t e .   The  j ur y r e t ur ne d a  ve r di c t  i n  f a vor  of  Mr .

Gi bs on i n  t he  a mount  of  $56, 175. 00.   
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The  de f e nda nt - a ppe l l a nt  ha s  pr e s e nt e d t he  f ol l owi ng i s s ue s  f or

our  c ons i de r a t i on:

1. Di d t he  t r i a l  c our t  e r r  i n  i ns t r uc t i ng t he  j ur y
t ha t  t he  Pl a i nt i f f ’ s  a t t a c hme nt  of  De f e nda nt ’ s
a s s e t s  wa s  va l i d?

2. Di d Pl a i nt i f f  obt a i n a n a t t a c hme nt  of  De f e nda nt ’ s
bus i ne s s  a s s e t s  by ma ki ng f a l s e  r e pr e s e nt a t i ons
t ha t  t he  De f e nda nt  ha d de f a ul t e d on hi s  obl i ga t i ons
t o Pl a i nt i f f ?

3. Di d t he  t r i a l  c our t  e r r  i n  de nyi ng De f e nda nt ’ s
Mot i on f or  Di r e c t e d Ve r di c t  whe r e  t he  Pl a i nt i f f
f a l s e l y r e pr e s e nt e d t ha t  a l l  p r ope r t y s ol d by hi m
t o t he  De f e nda nt  wa s  une nc umbe r e d?

4. Di d De f e nda nt  ha ve  t he  r i ght  t o  r e s c i nd t he  c on-
t r a c t  i n  vi e w of  Pl a i nt i f f ’ s  mi s r e pr e s e nt a t i ons
c onc e r ni ng t i t l e  t o  t he  i nve nt or y?

5. We r e  t he  t r i a l  c our t ’ s  i ns t r uc t i ons  t o t he  j ur y s o
c onf us i ng t ha t  t he  j ur y wa s  una bl e  t o  unde r s t a nd
t he m?

6. Wa s  t he r e  a ny e vi de nc e  t o  s uppor t  t he  j ur y’ s  ve r -
di c t ?

Our  s t a nda r d of  r e vi e w i s  s e t  out  i n  Rul e  13( d) ,  Te nne s s e e

Rul e s  of  Ci vi l  Pr oc e dur e .   " Unl e s s  ot he r wi s e  r e qui r e d by s t a t ut e ,

r e vi e w of  f i nd i ngs  of  f a c t  by t he  t r i a l  c our t  i n c i vi l  a c t i ons

s ha l l  be  de  novo upon t he  r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by

a  pr e s umpt i on of  t he  c or r e c t ne s s  of  t he  f i ndi ng,  unl e s s  t he

pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e .   Fi ndi ngs  of  f a c t  by a

j ur y i n c i vi l  a c t i ons  s ha l l  be  s e t  a s i de  onl y i f  t he r e  i s  no

ma t e r i a l  e vi de nc e  t o  s uppor t  t he  ve r di c t . "   We  not e  t ha t  no
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pr e s umpt i on of  c or r e c t ne s s  a t t a c he s  t o  c onc l us i ons  of  l a w.   Se e

Ada ms  v.  De a n Roof i ng Co. ,  715 S. W. 2d 341,  343 ( Te nn.  App.  1986) .

The  f i r s t  i s s ue  ma y be  r e s t a t e d,  i . e . ,  i s  t he  va l i di t y of  a n

a t t a c hme nt  a  que s t i on f or  t he  de t e r mi na t i on of  t he  c our t  or  t he

j ur y?   

We  unde r t a ke  our  di s c us s i on of  t hi s  i s s ue  by f i r s t  not i ng t ha t

t he  va l i di t y of  t he  a t t a c hme nt  i s  not  of  j ur i s di c t i ona l  i mpor t a nc e .

Pe r s ona l  s e r vi c e  of  pr oc e s s  wa s  obt a i ne d on t he  de f e nda nt .   The

a t t a c hme nt  wa s  obt a i ne d a l l e ge dl y t o  pr e ve nt  t he  de f e nda nt  f r om

i mpr ope r l y di s pos i ng of  t he  pl a i nt i f f ' s  c ol l a t e r a l .

The  a t t a c hme nt  obt a i ne d by t he  de f e nda nt  wa s  pr oc ur e d pur s ua nt

t o t he  pr ovi s i ons  of  T. C. A.  §  29- 6- 101 whi c h pr ovi de s  i n  pe r t i ne nt

pa r t  a s  f ol l ows :

29- 6- 101.  Gr ounds  f or  at t ac hme nt .  — Any pe r s on
ha vi ng a  de bt  or  de ma nd due  a t  t he  c omme nc e me nt  of  a n
a c t i on,  or  a  pl a i nt i f f  a f t e r  a c t i on f or  a ny c a us e  ha s
be e n br ought ,  a nd e i t he r  be f or e  or  a f t e r  j udgme nt ,  ma y
s ue  out  a n a t t a c hme nt  a t  l a w or  i n e qui t y,  a ga i ns t  t he
pr ope r t y of  a  de bt or  or  de f e nda nt ,  i n  t he  f ol l owi ng
c a s e s :

 

( 5)  Whe r e  he  a bs c onds ,  or  i s  a bs c ondi ng or  c onc e a l -
i ng hi ms e l f  or  pr ope r t y;

 
( 6)  Whe r e  he  ha s  f r a udul e nt l y  di s pos e d of ,  or  i s

a bout  f r a udul e nt l y  t o  di s pos e  of ,  hi s  pr ope r t y;



2The complaint was filed and the attachment obtained on July 13, 1993.
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I n s uppor t  of  hi s  a ppl i c a t i on f or  a n a t t a c hme nt ,  t he  pl a i nt i f f

f i l e d hi s  own a f f i da vi t ,  t he  a f f i da vi t s  of  Dona l d He s s ,  Ti mot hy

Le wi s  a nd J udy A.  Cha mpa gne .   The  pl a i nt i f f ' s  a f f i da vi t  s t a t e d i n

s ubs t a nc e  t ha t  t he  de f e nda nt  wa s  i nde bt e d t o  hi m,  t he  de bt  wa s  pa s t

due  a nd owi ng a nd " . . .  upon i nf or ma t i on a nd be l i e f ,  I  f e a r  t ha t  t he

de f e nda nt  i s  f r a udul e nt l y  di s pos i ng of  a l l  t he  a s s e t s  s e c ur i ng t he

i nde bt e dne s s  owe d t o  me  a nd t ha t  t he  de f e nda nt  pl a ns  t o  a bs c ond

wi t h a ny r e ma i ni ng a s s e t s  by Thur s da y,  J ul y 15,  1993. " 2

Dona l d He s s  i n hi s  a f f i da vi t  s t a t e d t ha t  he  wa s  t he  ma na ge r  of

t he  Mount a i n Ma n Shop a nd e mpl oye d by t he  de f e nda nt .   He  de pos e d

t ha t :  " I  wa s  t ol d by Mr .  Cl e me nt s  t o  s e l l  e ve r yt hi ng i n  t he  s hop no

ma t t e r  wha t  t he  c os t  a nd f or  me  t o  ge t  s ome  boxe s  be c a us e  e ve r y-

t hi ng ha d t o  be  out  of  t he  s hop by Thur s da y,  J ul y 15 ,  1993. "   He

f ur t he r  s t a t e d t ha t  he  ha d wi t ne s s e d Mr .  Cl e me nt s  s e l l i ng i t e ms

f r om t he  s hop a t  pr i c e s  we l l  be l ow c os t s  a nd of f e r i ng t o  s e l l  t he

di s pl a y c a s e s  a nd ot he r  f i xt ur e s  f or  we l l  be l ow t he i r  c ur r e nt  va l ue

a nd t ha t  he  ha d pe r s ona l l y  he a r d Mr .  Cl e me nt s  t e l l  ma ny c us t ome r s

t ha t  he  wa s  goi ng out  of  bus i ne s s .

Ti mot hy W.  Le wi s  s t a t e d i n hi s  a f f i da vi t  t ha t  on J ul y 10,

1993,  he  we nt  t o  t he  Mount a i n Ma n Shop a nd s poke  di r e c t l y  wi t h Mr .

Cl e me nt s .   " I  t ol d hi m t ha t  I  ha d he a r d he  wa s  s e l l i ng hi s  di s pl a y

c a s e s .   He  r e s ponde d ' how ma ny do you wa nt ? '   I  a s ke d hi m how muc h
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he  wa nt e d f or  t he s e  c a s e s .   He  s a i d t he y we r e  wor t h $800. 00 e a c h,

but  he  woul d s e l l  t he m f or  $200. 00  e a c h.  . . .   I  r e t ur ne d t o t he

Mount a i n Ma n Shop a t  a ppr oxi ma t e l y 8: 30  p . m.  t he  s a me  da y.   I

of f e r e d t o  pur c ha s e  t wo ( 2)  woode n s t a t ue s  one  wi t h a  pr i c e  t a g of

$250. 00 a nd t he  ot he r  wi t h a  pr i c e  t a g of  $175. 00 f or  a  t o t a l  of

$50. 00.   J i m Cl e me nt s  a s ke d me  how ma ny I  wa nt e d a t  t ha t  pr i c e .   I

t ol d hi m t ha t  I  j us t  wa nt e d t he  t wo.   So I  pur c ha s e d t he  t wo ( 2)

s t a t ue s  f or  $50. 00.   Whe n I  ha nde d J i m Cl e me nt s  t he  $50. 00,  he

r e move d a  l a r ge  wa d of  mone y f r om hi s  poc ke t  a nd pl a c e d t he  $50. 00

I  ha d gi ve n hi m i n wi t h t he  r e s t  of  t he  mone y a nd r e t ur ne d t he  wa d

t o hi s  poc ke t .   J i m Cl e me nt s  di d not  r i ng up t he  pur c ha s e  on  t he

c a s h r e gi s t e r  nor  di d he  gi ve  me  a  r e c e i pt .

Ms .  J udy A.  Cha mpa gne  s t a t e d t he  f ol l owi ng:

On J ul y 9,  1993,  I  we nt  t o  t he  Mount a i n Ma n Shop. . .
Whi l e  i n  t he  s hop I  pe r s ona l l y  he a r d J i m Cl e me nt s  t e l l
s e ve r a l  c us t ome r s  t ha t  he  wa s  s e l l i ng e ve r yt hi ng s o c he a p
be c a us e  he  wa s  goi ng out  of  bus i ne s s .

I  wa s  a l s o t ol d by J oe l  Ar wood,  a nd e mpl oye e  of  J i m
Cl e me nt s ,  t ha t  he  ha d be e n i ns t r uc t e d by Mr .  Cl e me nt s  t o
s e l l  e ve r yt hi ng i n  t he  s t or e  f or  wha t e ve r  pr i c e  wa s
of f e r e d a nd t ha t  Mr .  Cl e me nt s  ha d t ol d hi m e ve r yt hi ng
woul d be  out  of  t he  Mount a i n Ma n Shop by Thur s da y [ J ul y
15,  1993] .   ( Br a c ke t e d ma t e r i a l  i n  t he  or i gi na l . )

The r e  a r e  ne c e s s a r i l y  t wo f a c e t s  whi c h a r e  t o  be  e xa mi ne d i n

de t e r mi ni ng whe t he r  a n a t t a c hme nt  i s  va l i d .   We  a r e  of  t he  opi ni on

t ha t  t he  c our t  ma y l ook t o  t he  a l l e ga t i ons  a nd a f f i da vi t s  a nd t ha t

i f  f ound t o  be  s uf f i c i e nt  unde r  t he  s t a t ut e ,  t he  c our t  ma y r ul e ,  a s
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a  ma t t e r  of  l a w,  t ha t  a n a t t a c hme nt  wa s  or  wa s  not  l a wf ul l y i s s ue d.

I n s o doi ng,  he  i s  l ooki ng pur e l y t o  t he  f a c e  of  t he  i ns t r ume nt s

a nd not  t he  t r ut h or  f a l s i t y  of  t he  unde r l yi ng f a c t s  s t a t e d i n  t he

a l l e ga t i ons  a nd a f f i da vi t s .   I f ,  on t he  ot he r  ha nd,  t he  unde r l yi ng

f a c t s  s t a t e d i n t he  a l l e ga t i ons ,  a f f i da vi t s  or  ot he r  e vi de nc e

s uppor t i ng t he  a t t a c hme nt  a r e  di s put e d a nd de ni e d,  t he n a  que s t i on

or  que s t i ons  of  f a c t  ma y be  pr e s e nt e d whi c h c a nnot  pr ope r l y be

r e s ol ve d a s  a  ma t t e r  of  l a w,  but  mus t  be  l e f t  t o t he  t r i e r  of  f a c t .

The  c onc e pt  t ha t  que s t i ons  of  f a c t  mus t  be  r e s ol ve d by t he  t r i e r  of

f a c t  i s  s o e l e me nt a r y a s  t o  r e qui r e  no c i t a t i ons  of  a ut hor i t y ,

ne ve r t he l e s s ,  s e e  Mor ga n v.  Te nne s s e e  Ce nt r a l  Ra i l wa y Co. ,  31 Te nn.

App.  409,  216 S. W. 2d 32 ( 1948) .

We  mus t ,  t he r e f or e ,  de t e r mi ne  whe t he r  t he  de f e nda nt  ha s

s uf f i c i e nt l y c ha l l e nge d t he  unde r l yi ng f a c t s  i n  t he  pl a i nt i f f ' s

a f f i da vi t s .

Qui t e  c l e a r l y ,  t he  r e c or d doe s  not  s uppor t  a  f i ndi ng t ha t  t he

de f e nda nt  i s  a bs c ondi ng or  c onc e a l i ng hi ms e l f  or  pr ope r t y,  he nc e ,

t he  a t t a c hme nt  mus t  be  ba s e d upon t he  s t a t ut or y gr ound t ha t  t he

de f e nda nt  ha s  f r a udul e nt l y  di s pos e d of ,  or  i s  a bout  t o  f r a udul e nt l y

di s pos e  of  hi s  pr ope r t y.

I n hi s  a ns we r ,  t he  de f e nda nt  de ni e s  t ha t  he  wa s  f r a udul e nt l y

di s pos i ng of  hi s  pr ope r t y a nd t e s t i f i e d t ha t  t he  di s pos i t i on of  t he
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pr ope r t y wa s  i n  t he  or di na r y c our s e  of  bus i ne s s  or  e l s e  wa s  be i ng

s ol d i n  a nt i c i pa t i on of  movi ng t he  bus i ne s s  t o  a not he r  l oc a t i on .

He  f ur t he r  t e s t i f i e d t ha t  t he  pl a i nt i f f  kne w t he  pur pos e  of  t he

di s pos i t i on.

We  be l i e ve ,  t he r e f or e ,  t ha t  t he r e  wa s  a n i s s ue  of  ma t e r i a l

f a c t  r a i s e d a s  t o  whe t he r  t he  a t t a c hme nt  wa s  wr ongf ul l y  s ue d out

a nd t ha t  by t he  de ni a l  of  t he  unde r l yi ng f a c t s  i n  t he  a ns we r  a nd

t he  r e l i e f  s ought  i n  t he  c ount e r c l a i m,  t he  di s put e d i s s ue s  of  f a c t

s houl d ha ve  be e n s ubmi t t e d t o  t he  j ur y f or  de t e r mi na t i on.

We  s houl d not e  t ha t  we  ha ve  s ome  r e s e r va t i ons  a s  t o  whe t he r

t he  pl a i nt i f f ' s  s wor n c ompl a i nt  a nd a f f i da vi t s  i n  t hi s  c a s e  a r e

s uf f i c i e nt  t o  s uppor t  t he  i s s ua nc e  of  a  va l i d  a t t a c hme nt .   Se e

Ne l s on v.  Ful d,  14 S. W.  1079 ( Te nn.  1891) .   Se e  a l s o I n Re :

Che mi c a l  Se pa r a t i on Cor p.  29 B. R.  240 ( Bkr t c y.  1983) .   As s umi ng

wi t hout  de c i di ng t ha t  t he  pl a i nt i f f ' s  c ompl a i nt  a nd a f f i da vi t s  a r e

s uf f i c i e nt ,  a s  a  ma t t e r  of  l a w,  t o  wa r r a nt  t he  i s s ua nc e  of  a  wr i t

of  a t t a c hme nt ,  i s  not  de t e r mi na t i ve  a s  t o whe t he r  t he  a t t a c hme nt

wa s  wr ongf ul l y  s ought .   The  de t e r mi na t i on of  whe t he r  t he  a t t a c hme nt

wa s  wr ongf ul l y  s ought ,  i n  t he  f a c e  of  di s put e d f a c t s ,  i s  t o  be  l e f t

t o t he  t r i e r  of  f a c t .

We  a r e  of  t he  opi ni on t ha t  i t  wa s  e r r or  f or  t he  c our t  t o

pe r e mpt or i l y  i ns t r uc t  t he  j ur y t ha t  t he  a t t a c hme nt  wa s  va l i d .   Our
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ne xt  i nqui r y mus t  be  whe t he r  t hi s  e r r or  wa s  ha r ml e s s  or  c ons t i t ut e s

r e ve r s i bl e  e r r or ?

Rul e  36( b) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  pr oc e dur e  pr ovi de s  a s

f ol l ows :

( b)  Ef f e c t  of  Er r or .  — A f i na l  j udgme nt  f r om whi c h
r e l i e f  i s  a va i l a bl e  a nd ot he r wi s e  a ppr opr i a t e  s ha l l  not
be  s e t  a s i de  unl e s s ,  c ons i de r i ng t he  whol e  r e c or d,  e r r or
i nvol vi ng a  s ubs t a nt i a l  r i ght  mor e  pr oba bl y t ha n not
a f f e c t e d t he  j udgme nt  or  woul d r e s ul t  i n  pr e j udi c e  t o  t he
j udi c i a l  pr oc e s s .

We  c onc l ude  t ha t  not  onl y di d t he  e r r or  i nvol ve  a  s ubs t a nt i a l

r i ght  a nd mor e  pr oba bl y t ha n not  a f f e c t e d t he  j udgme nt  but  woul d

a l s o r e s ul t  i n pr e j udi c e  t o t he  j udi c i a l  pr oc e s s .   I n  Mor ga n v.

Te nne s s e e  Ce nt r a l  Ra i l wa y Co. ,  s upr a ,  i t  wa s  s t a t e d:

De f e nda nt  ha d t he  c ons t i t ut i ona l  r i ght  t o  ha ve  a l l
i s s ue s  of  f a c t  de c i de d by a  j ur y i f  e vi de nc e  wa s  i n
c onf l i c t  on t he  i s s ue s .   Cons t i t ut i on of  Te nne s s e e ,
Ar t i c l e  I ,  Se c t i on 6,  a nd Ar t i c l e  VI ,  Se c t i on 9.

We  f ur t he r  not e  t ha t  t he  c ha r ge  wa s  gi ve n by t he  c our t  not

onl y i n  t he  or i gi na l  c ha r ge  but  i n  r e s pons e  t o  a  que s t i on by t he

f or e ma n of  t he  j ur y.   The  f ol l owi ng c ol l oquy t r a ns pi r e d be t we e n t he

f or e ma n of  t he  j ur y,  Mr .  Spi ve y,  a nd t he  c our t :

MR.  SPI VEY:   The r e  i s  a  que s t i on a s  t o  t he  di s pos i t i on
of  t he  c our t ' s  i n  t e r ms  of  wha t  your  pos i t i on i s
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c onc e r ni ng t he  r e s pons i bi l i t y  of  t he  j ur y r e l a t i ng
t o t he  l oc ki ng up of  t he  bus i ne s s .   Now,  t he r e  i s
t he  unde r s t a ndi ng of  t he  l e ga l i t y  of  i t  on be ha l f
of  t he  j udge ,  but  t o  wha t  e xt e nt  or  i s  t he r e  a ny
r e s t r i c t i on on your  pa r t  t o  us  a s  t o  wha t  t ha t
mi ght  ha ve  t o  do,  t o  r e l a t e  t o  t he  de c i s i on of  t he
c a s e  i n  a ny wa y

I  hope  I  ha ve  ma de  mys e l f  c l e a r .

*      *      *      *

THE COURT:   La di e s  a nd Ge nt l e me n,  t he  que s t i on t ha t  you
r a i s e d  a bout  t he  a t t a c hme nt  i s  a  ma t t e r  of  l a w a s
oppos e d t o  be i ng a  ma t t e r  of  f a c t .

And I  ha ve  f ound t ha t  t he  a t t a c hme nt  wa s  pr ope r l y
i s s ue d a nd pr ope r l y e xe c ut e d.   And i n t hi s  s t a t e ,
i f  i t  i s  pr ope r l y i s s ue d a nd e xe c ut e d t he r e  a r e  no
da ma ge s  t ha t  a r i s e  i n t ha t  s i t ua t i on.

*     *      *      *

J UROR:   I  wa nt  t o  know i f  t he  r e a s on  t he  pl a c e  wa s
pa dl oc ke d wa s  be c a us e  t he  ma n wa s  i n  de f a ul t ?
The r e  ha s  t o  be  a  r e a s on t o  do i t  — a nd I  know i t
i s  a l l  done  l e ga l l y ,  but  we  ha ve  t a l ke d a bout
de f a ul t  a nd I  wa nt  t o  know i f  t ha t  wa s  t he  r e a s on
he  wa s  i n  de f a ul t  of  t he  c ont r a c t .

THE COURT:   La di e s  a nd Ge nt l e me n,  i n  a n e f f or t  t o  a ns we r
t he  l a s t  que s t i on I  a m r e i t e r a t i ng wha t  I  ha ve
a l r e a dy s a i d,  but  i t  ha s  be e n r ul e d t ha t  t he
a t t a c hme nt  wa s  l e ga l  a nd no da ma ge s  c a n r e s ul t  f r om
t he  f a c t  of  t he  a t t a c hme nt  i t s e l f .

The  de f a ul t  a nd/ or  br e a c h of  c ont r a c t ,  a nd I  us e
t hos e  wor ds  s i mul t a ne ous l y.   The  de f a ul t  or  br e a c h
of  c ont r a c t  i s s ue  i s  s t i l l  s oa r i ng f or  you  t o
de c i de  a l ong wi t h a ny da ma ge s  t ha t  ma y ha ve  r e -
s ul t e d f r om t he  de f a ul t  or  br e a c h.

Anyt hi ng e l s e ?

I t  a ppe a r s  t o  us  t ha t  t he  j ur y wa s  c onc e r ne d a bout  t he  e f f e c t

of  t he  c l os i ng of  t he  bus i ne s s  by t he  a t t a c hme nt  a nd s ubs e que nt
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l oc ki ng of  t he  e s t a bl i s hme nt  by t he  She r i f f .   I t  i s  r e a s ona bl e  t o

i nf e r  f r om t he  f or e goi ng c ol l oquy t ha t  t he  j ur y wa s  c onc e r ne d a s  t o

whe t he r  t he  pa dl oc ki ng wa s  t he  c a us e  of  t he  de f a ul t .

Unde r  t he  c i r c ums t a nc e s  of  t he  c a s e ,  we  a r e  of  t he  opi ni on

t ha t  t he  e r r or  i n  t he  c our t ' s  c ha r ge  i s  r e ve r s i bl e  e r r or .

Si nc e  our  r e s ol ut i on of  t he  f i r s t  i s s ue  i s  di s pos i t i ve  of  t hi s

a ppe a l ,  t he  r e ma i nde r  of  t he  i s s ue s  pr e s e nt e d a r e  pr e t e r mi t t e d.

Fur t he r ,  i t  i s  not  ne c e s s a r y f or  us  t o  c ons i de r  t he  a ppe l l a nt ' s

mot i on t o  c ons i de r  pos t  j udgme nt  f a c t s .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

f or  a  ne w t r i a l .   Cos t s  of  t hi s  a ppe a l  a r e  a s s e s s e d t o  t he

a ppe l l e e .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

_______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

DON GI BSON,                      ) SEVI ER CI RCUI T
                                ) C. A.  NO.  03A01- 9510- CV- 00377
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BEN W.  HOOPER,  I I
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
J I M CLEMENTS,                    ) REVERSED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Se vi e r  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

f or  a  ne w t r i a l .   Cos t s  of  t hi s  a ppe a l  a r e  a s s e s s e d t o  t he

a ppe l l e e .

                                PER CURI AM


