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OP1 NI ON

McMurray, J.

This case stens froma contract whereby the plaintiff sold a

goi ng busi ness known as "The Mountain Man" to the defendant. The



purchase price was financed by the plaintiff seller. The plaintiff
retained a security interest in the assets of the business as
security for paynent. The plaintiff, fearing that the defendant
was |iquidating the nerchandi se, obtained a wit of attachnent and
sued for all amounts due under the contract. The defendant fil ed
an answer wherein he denied the underlying facts upon which the
attachment was issued and filed a counterclai m wherein he sought
resci ssion of the contract based upon nisrepresentation, danages
for loss of income, |oss of business, trouble [sic] danages,
attorney's fees and costs as provided by T.C.A 8 47-18-104, the
"Tennessee Consuner Protection Act of 1977." The case was tried
before a jury and resulted in a verdict in favor of the plaintiff
for $56,175.00. Judgnment was duly entered thereon. This appeal

resulted. W reverse the judgnment of the trial court.

Sometime during the third week of February, 1993, M. G bson,
the plaintiff, was contacted by Jim Cenents, the defendant,
regardi ng t he purchase of the busi ness known as "The Mountai n Man. "
The two nmen subsequently nmet at The Muntain Man to discuss the
sale of the store. They reached an agreenent and executed a
Purchase and Sale Agreement on March 5, 1993. The Agreenent

provided in pertinent part as foll ows:

2. Purchase Price: The purchase price for all of
the Seller’s interest in the business known as Muntain
Man shall be Eighty Thousand Dollars ($80,000.00),
payable as follows: $5,000 at the signing of this



Agreenent; $5,000.00 due May 1, 1993; $5,000 due July 1,
1993; $5,000 due Cctober 1, 1993 and $60, 000. 00 shall be
paidinmonthly installments with interest at the rate of
10% begi nning on May 1, 1993, and continuing on the sane
day on each nonth thereafter until fully paid.

3. Security: Security for the pronpt and full
paynent of the debt is financing statenents (UCC-1) filed
wWith the Tennessee Secretary of State’'s Ofice on the

equi pnent, furniture, fixtures, and accounts receivable
of the business.

At the tinme of the signing of the Agreenent, M. Cenents
tendered to M. Gbson the sum of $5,000.00 and executed a
prom ssory note which enbodi ed the terns of the repaynent agreenent
and additionally provided that the nonthly paynents would be

$1, 274. 82 begi nning on May 1, 1993.

Late in April, 1993, M. denents had sonme concerns about the
quantity of inventory contenplated by the Sales Agreenent. He
contacted M. G bson. They reached an oral agreement regarding a
nmodi fication of the original sales agreenent. It is essentially
the ternms of this oral nodification that gave birth to this
controversy. According to M. Gbson, it was agreed that all the
$5, 000.00 installment paynments would be waived if all of the
nonthly installnment paynents were made on tine and w thout any
probl ems. However, accordingto M. Cenents, M. G bson agreed to

unconditionally waive the three remaining $5,000.00 paynents.



It was undisputed at trial that while the May, June and July
paynents were made, there were problens associated with each. The
check for the May paynent was returned due to insufficient funds;?
t he June paynent was inadvertently $23.77 short, but was corrected
t he next day; the check for the July paynent was not honored by the
bank when first presented due to insufficient funds but was honored

on the foll ow ng day.

M. Gbson filed suit seeking a noney judgnent for the entire
bal ance of the note, including the $5,000.00 paynents. He al so
sought and obtai ned an attachnment. As grounds for obtaining the
attachnent, M. Gbson, in his affidavit, stated that M. Clenents
was in default, that M. denents was absconding or about to
abscond or was concealing hinself or his property or that he was
fraudul ently disposing of his property. Subsequent to obtaining
the attachnent, the sheriff went to the Mouuntain Man and changed

the |l ocks on the door. M. Cenents was not given a key.

The case proceeded to trial before a jury. During the trial,
the trial judge instructed the jury that, as a matter of law, the
attachment was valid. The case was submitted to the jury and it
retired to deliberate. The jury returned a verdict in favor of M.

G bson in the ambunt of $56, 175. 00.

1The reason for the return of the check for insufficient funds i s suffici ently
expl ai ned provided the jury should accept the testinony of the defendant.
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The def endant - appel | ant has presented the foll ow ng i ssues for

our consi deration:

1. Did the trial court err in instructing the jury
that the Plaintiff's attachnent of Defendant’s
assets was valid?

2. Dd Plaintiff obtain an attachnent of Defendant’s
busi ness assets by nmeking false representations
t hat t he Def endant had defaulted on his obligations
to Plaintiff?

3. Did the trial court err in denying Defendant’s
Motion for Directed Verdict where the Plaintiff
falsely represented that all property sold by him
to the Defendant was unencunbered?

4. Did Defendant have the right to rescind the con-
tract in view of Plaintiff’s m srepresentations
concerning title to the inventory?

5. Were the trial court’s instructions to the jury so
confusing that the jury was unable to understand
t hen?

6. Was there any evidence to support the jury’'s ver-
dict?

Qur standard of review is set out in Rule 13(d), Tennessee
Rul es of Civil Procedure. "Unless otherw se required by statute,
review of findings of fact by the trial court in civil actions
shal | be de novo upon the record of the trial court, acconpanied by
a presunption of the correctness of the finding, unless the
preponderance of the evidence is otherw se. Findings of fact by a
jury in civil actions shall be set aside only if there is no

material evidence to support the verdict.” W note that no



presunption of correctness attaches to conclusions of law.  See

Adans v. Dean Roofing Co., 715 S.W2d 341, 343 (Tenn. App. 1986).

The first issue may be restated, i.e., is the validity of an
attachnment a question for the determ nation of the court or the

jury?

We undertake our di scussion of this issue by first noting that
the validity of the attachnment is not of jurisdictional inportance.
Personal service of process was obtained on the defendant. The
attachnment was obtained allegedly to prevent the defendant from

i nproperly disposing of the plaintiff's collateral.

The attachnment obtai ned by t he def endant was procured pursuant
to the provisions of T.C A 8§ 29-6-101 which provides in pertinent

part as foll ows:

29-6-101. Gounds for attachnent. — Any person
having a debt or demand due at the comencenent of an
action, or a plaintiff after action for any cause has
been brought, and either before or after judgnment, may
sue out an attachnent at law or in equity, against the
property of a debtor or defendant, in the follow ng
cases:

(5) Where he absconds, or is abscondi ng or conceal -
ing hinmself or property;

(6) Where he has fraudulently disposed of, or is
about fraudulently to di spose of, his property;



I n support of his application for an attachnment, the plaintiff
filed his own affidavit, the affidavits of Donald Hess, Tinothy
Lewis and Judy A. Chanpagne. The plaintiff's affidavit stated in
substance that the defendant was i ndebted to him the debt was past
due and owing and "... upon information and belief, |I fear that the
defendant is fraudulently disposing of all the assets securing the
i ndebt edness owed to nme and that the defendant plans to abscond

with any remaining assets by Thursday, July 15, 1993."?2

Donal d Hess in his affidavit stated that he was the manager of
the Mountain Man Shop and enpl oyed by the defendant. He deposed
that: "I was told by M. Cenents to sell everything in the shop no
matter what the cost and for ne to get sonme boxes because every-
thing had to be out of the shop by Thursday, July 15, 1993." He
further stated that he had witnessed M. Clenents selling itens
fromthe shop at prices well below costs and offering to sell the
di spl ay cases and other fixtures for well belowtheir current val ue
and that he had personally heard M. Cenents tell nmany custoners

that he was goi ng out of business.

Timothy W Lewis stated in his affidavit that on July 10,
1993, he went to the Mountain Man Shop and spoke directly with M.
Clenments. "I told himthat | had heard he was selling his display

cases. He responded ' how nany do you want?' | asked hi m how nmuch

’The conplaint was filed and the attachnment obtained on July 13, 1993.
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he wanted for these cases. He said they were worth $800. 00 each,
but he would sell them for $200.00 each. ... | returned to the
Mountain Man Shop at approximately 8:30 p.m the sane day. I
of fered to purchase two (2) wooden statues one with a price tag of
$250.00 and the other with a price tag of $175.00 for a total of
$50.00. Jimdenents asked ne how many | wanted at that price. |
told himthat | just wanted the two. So | purchased the two (2)
statues for $50.00. Wien | handed Jim Cenents the $50.00, he
renoved a | arge wad of noney fromhis pocket and placed t he $50. 00
| had given himin with the rest of the noney and returned the wad
to his pocket. Jimdenents did not ring up the purchase on the

cash register nor did he give ne a receipt.

Ms. Judy A Chanpagne stated the foll ow ng:

On July 9, 1993, | went to the Muntain Man Shop. .
VWiile in the shop | personally heard Jim C enments tel
several custoners that he was selling everything so cheap
because he was goi ng out of business.

| was also told by Joel Arwood, and enpl oyee of Jim
Cl enents, that he had been instructed by M. Cenents to
sell everything in the store for whatever price was
offered and that M. Cenents had told him everything

woul d be out of the Mountain Man Shop by Thursday [July
15, 1993]. (Bracketed material in the original.)

There are necessarily two facets which are to be examned in
determ ni ng whet her an attachnment is valid. W are of the opinion
that the court may | ook to the allegations and affidavits and that

if found to be sufficient under the statute, the court may rule, as



a matter of law, that an attachnment was or was not | awfully issued.
In so doing, he is looking purely to the face of the instrunents
and not the truth or falsity of the underlying facts stated in the
al l egations and affidavits. |If, on the other hand, the underlying
facts stated in the allegations, affidavits or other evidence
supporting the attachnent are di sputed and deni ed, then a question
or questions of fact may be presented which cannot properly be
resolved as a matter of |law, but nust be left to the trier of fact.
The concept that questions of fact nust be resolved by the trier of
fact is so elenmentary as to require no citations of authority,

nevert hel ess, see Morgan v. Tennessee Central Railway Co., 31 Tenn.

App. 409, 216 S.W2d 32 (1948).

W nust, therefore, determ ne whether the defendant has
sufficiently challenged the underlying facts in the plaintiff's

affidavits.

Quite clearly, the record does not support a finding that the
def endant is abscondi ng or concealing hinself or property, hence,
the attachnment nust be based upon the statutory ground that the
def endant has fraudul ently di sposed of, or is about to fraudulently

di spose of his property.

In his answer, the defendant denies that he was fraudulently

di sposing of his property and testified that the disposition of the



property was in the ordinary course of business or el se was being
sold in anticipation of noving the business to another |ocation.
He further testified that the plaintiff knew the purpose of the

di sposition.

We believe, therefore, that there was an issue of materia
fact raised as to whether the attachnment was wongfully sued out
and that by the denial of the underlying facts in the answer and
the relief sought in the counterclaim the disputed i ssues of fact

shoul d have been submtted to the jury for determ nation.

We should note that we have sone reservations as to whether
the plaintiff's sworn conplaint and affidavits in this case are
sufficient to support the issuance of a valid attachnent. See

Nelson v. Fuld, 14 S.W 1079 (Tenn. 1891). See also In Re:

Chem cal Separation Corp. 29 B.R 240 (Bkrtcy. 1983). Assum ng

W t hout deciding that the plaintiff's conplaint and affidavits are
sufficient, as a matter of law, to warrant the issuance of a wit
of attachnment, is not determ native as to whether the attachnent
was wongfully sought. The determ nation of whether the attachnent
was wrongfully sought, in the face of disputed facts, is to be |eft

to the trier of fact.

We are of the opinion that it was error for the court to

perenptorily instruct the jury that the attachment was valid. CQur
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next inquiry nust be whether this error was harm ess or constitutes

reversible error?

Rul e 36(b), Tennessee Rul es of Appell ate procedure provi des as

foll ows:

(b) Effect of Error. —A final judgnent from which
relief is available and otherw se appropriate shall not
be set aside unl ess, considering the whole record, error
involving a substantial right nore probably than not
af fected the judgnment or would result in prejudice to the
judicial process.

We concl ude that not only did the error involve a substanti al
right and nore probably than not affected the judgnent but would
also result in prejudice to the judicial process. In Morgan v.

Tennessee Central Railway Co., supra, it was stated:

Def endant had the constitutional right to have al
issues of fact decided by a jury if evidence was in
conflict on the issues. Constitution of Tennessee,
Article I, Section 6, and Article VI, Section 9.

We further note that the charge was given by the court not
only in the original charge but in response to a question by the
foreman of the jury. The follow ng colloquy transpired between the

foreman of the jury, M. Spivey, and the court:

MR. SPIVEY: There is a question as to the disposition
of the court's in terns of what your position is
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concerning the responsibility of the jury relating
to the locking up of the business. Now, there is
t he understanding of the legality of it on behalf
of the judge, but to what extent or is there any
restriction on your part to us as to what that
m ght have to do, to relate to the decision of the
case in any way

| hope | have nade nyself clear.

* * * *

THE COURT: Ladies and Gentlenen, the question that you
rai sed about the attachnment is a matter of |aw as
opposed to being a matter of fact.

And | have found that the attachnment was properly
i ssued and properly executed. And in this state,
if it is properly issued and executed there are no
damages that arise in that situation.

* * * *

JUROR: I want to know if the reason the place was
padl ocked was because the man was in default?
There has to be a reason to do it —and | know it
is all done legally, but we have talked about
default and I want to know if that was the reason
he was in default of the contract.

THE COURT: Ladies and Gentlenen, in an effort to answer
the last question | am reiterating what | have
already said, but it has been ruled that the
attachnment was | egal and no damages can result from
the fact of the attachnment itself.

The default and/or breach of contract, and | use
t hose words sinultaneously. The default or breach
of contract issue is still soaring for you to

decide along with any damages that nay have re-
sulted fromthe default or breach.

Anyt hi ng el se?

It appears to us that the jury was concerned about the effect

of the closing of the business by the attachnent and subsequent
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| ocking of the establishment by the Sheriff. It is reasonable to
i nfer fromthe foregoing colloquy that the jury was concerned as to

whet her the padl ocki ng was the cause of the default.

Under the circunstances of the case, we are of the opinion

that the error in the court's charge is reversible error

Since our resolution of the first issue is dispositive of this
appeal, the remainder of the issues presented are pretermitted.
Further, it is not necessary for us to consider the appellant's

notion to consider post judgnent facts.

We reverse the judgnent of the trial court and remand t he case
for a new trial. Costs of this appeal are assessed to the

appel | ee.

Don T. McMurray, J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.
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I N THE COURT OF APPEALS

DON G BSON, ) SEVIER CIRCU T
) C. A NO O03A01-9510-Cv-00377
)
Pl ai ntiff-Appellee )
)
)
)
)
)
VS. ) HON. BEN W HOOPER, I
)  JUDGE
)
)
)
)
)
JI' M CLEMENTS, ) REVERSED AND REMANDED
)
Def endant - Appel | ant )

ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Sevier County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.

We reverse the judgnent of the trial court and remand t he case
for a new trial. Costs of this appeal are assessed to the

appel | ee.

PER CURI AM



