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Thi s  l i t i ga t i on f i nds  i t s  ge ne s i s  i n t he  a f t e r ma t h of  a

f a i l e d ba nki ng i ns t i t ut i on.   I n  1984,  Che r oke e  Va l l e y Fe de r a l

Sa vi ngs  Ba nk ( Ba nk)  l oa ne d a ppe l l e e s  Al f ons o a nd Gwe ndol yn

Cha r l e s  ( Cha r l e s )  $45, 750 t o  f i na nc e  t he  pur c ha s e  of  pr ope r t y on

Si gna l  Mount a i n,  Te nne s s e e .   The  Cha r l e s  e xe c ut e d a nd de l i ve r e d

t o t he  Ba nk a  90- da y not e  f or  $45, 750 a nd a  de e d of  t r us t  on t he

pur c ha s e d pr ope r t y,  whi c h wa s  muni c i pa l l y  known a s  1302 Spe nc e r

Roa d.   

Appr oxi ma t e l y a  ye a r  l a t e r  t he  Cha r l e s  s ol d t he

pr ope r t y t o  J ohn a nd Chr i s t i na  Ha r r ,  who,  a s  a  pa r t  of  t he

t r a ns a c t i on,  s ought  a  t i t l e  i ns ur a nc e  pol i c y f r om a ppe l l e e

St e wa r t  Ti t l e  Gua r a nt y Compa ny ( St e wa r t  Ti t l e ) .   St e wa r t  Ti t l e ’ s

a ge nt  c a l l e d t he  Ba nk,  ga ve  i t  t he  na me  of  t he  bor r owe r s ,  i . e . ,

t he  Cha r l e s ,  a nd t he  c or r e c t  a ddr e s s  of  t he  pr ope r t y,  a nd t he n

a s ke d f or  t he  a mount  of  t he  pa yof f  on t he  not e .   An e mpl oye e  of

t he  Ba nk ga ve  St e wa r t  Ti t l e ’ s  a ge nt  t he  wr ong l oa n numbe r  a nd

a mount ,  s t a t i ng t ha t  t he  pa yof f  wa s  $14, 601. 73.   I n  f a c t ,  t he

c or r e c t  pa yof f  wa s  ove r  $43, 000,  a s  t he  Cha r l e s  ha d pa i d a  t ot a l

of  onl y $2, 653. 76 t owa r d t he  de bt .   At  c l os i ng,  St e wa r t  Ti t l e

t e nde r e d a  c he c k i n  t he  a mount  of  $14, 601. 73 t o  t he  Ba nk.   The

Ba nk a c c e pt e d a nd ne got i a t e d t he  c he c k wi t hout  c omme nt .  

Convi nc e d t ha t  t he  not e  wa s  t he n pa i d i n  f ul l ,  a nd t ha t  i t  a nd

t he  de e d of  t r us t  woul d be  r e l e a s e d,  St e wa r t  Ti t l e  wr ot e  t he

Ha r r s  a  pol i c y of  t i t l e  i ns ur a nc e .   
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Th e  FDI C i s  t h e  s t a t u t o r y  s u c c e s s o r  t o  t h e  Re s o l u t i o n  Tr u s t

Co r p o r a t i o n ,  wh i c h  wa s  i n i t i a l l y  a p p o i n t e d  r e c e i v e r  i n  t h i s  c a s e .   Fo r

s i mp l i c i t y  we  s h a l l  r e f e r  t o  t h e  r e c e i v e r  a s  “ t h e  FDI C”  t h r o u g h o u t  t h i s

o p i n i o n .
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The  Ba nk ne ve r  ma r ke d a s  pa i d,  nor  r e l e a s e d,  t he  not e

a nd de e d of  t r us t .   On J une  12,  1992,  t he  Uni t e d St a t e s  Tr e a s ur y

De pa r t me nt  or de r e d t he  Ba nk c l os e d,  a nd t he  Fe de r a l  De pos i t

I ns ur a nc e  Cor por a t i on ( FDI C)  wa s  a ppoi nt e d r e c e i ve r . 1  I n  1994,

t he  FDI C i ni t i a t e d f or e c l os ur e  pr oc e e di ngs  on t he  pr ope r t y.   At

t ha t  poi nt ,  t he  pr ope r t y ha d c ha nge d ha nds  t wi c e  s i nc e  t he

Cha r l e s - t o- Ha r r s  t r a ns a c t i on.

St e wa r t  Ti t l e  f i l e d s ui t ,  a r gui ng t ha t  t he  FDI C s houl d

be  e qui t a bl y e s t oppe d f r om f or e c l os i ng unde r  t he  c i r c ums t a nc e s .  

The  Cha nc e l l or ,  a f t e r  a  non- j ur y t r i a l ,  a gr e e d,  i s s ui ng a

pe r ma ne nt  i nj unc t i on a ga i ns t  f or e c l os ur e  a nd de c l a r i ng t he  de e d

of  t r us t  r e l e a s e d.   The  FDI C a ppe a l s ,  r a i s i ng t he  f ol l owi ng

i s s ue s  f or  r e vi e w:

1.   Wa s  t he  Cha nc e r y Cour t  wi t hout  powe r  t o
e nj oi n f or e c l os ur e  by vi r t ue  of  12 U. S. C.  
§  1821( j ) ?

2.   Di d t he  Cha nc e l l or  e r r  i n  a ppl yi ng t he
doc t r i ne  of  e qui t a bl e  e s t oppe l  t o  e nj oi n
f or e c l os ur e  a nd i n  de c r e e i ng r e l e a s e  of  t he
de e d of  t r us t ?

3.   Doe s  t he  ope r a t i on of  12 U. S. C.  §  1823( e )
ba r  St e wa r t  Ti t l e ’ s  r e l i a nc e  upon a ny
ne gl i ge nc e  on t he  pa r t  of  t he  ba nk?

Fi ndi ng no e r r or  i n  t he  Cha nc e l l or ’ s  j udgme nt ,  we  a f f i r m.
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There is nothing in the record to indicate that Stewart Title was aware

of the Charles’ payments on the debt.
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I

The  r e l e va nt  f a c t s  a r e  undi s put e d.   The  Cha r l e s

pur c ha s e d t he  pr ope r t y a t  1302 Spe nc e r  Roa d on Oc t obe r  18,  1984.  

The  ba nk l oa ne d t he m t he  pur c ha s e  pr i c e ,  $45, 750,  a nd i n  r e t ur n

t he y e xe c ut e d a  not e  f or  t ha t  a mount  a nd a  de e d of  t r us t

r e f l e c t i ng t he  pr ope r t y a s  s e c ur i t y  f or  t he  not e .   The  not e ,  by

i t s  t e r ms ,  wa s  due  i n  f ul l  i n  90 da ys .   

On Augus t  30,  1985,  t he  Cha r l e s  c onve ye d t he  pr ope r t y

by ge ne r a l  wa r r a nt y de e d t o  t he  Ha r r s .   The  Ha r r s  s ought  a  t i t l e

i ns ur a nc e  pol i c y f r om St e wa r t  Ti t l e ,  a nd s o a n a ge nt  of  St e wa r t

Ti t l e ,  Ms .  Sha r on I ngl i s ,  c a l l e d t he  Ba nk f or  t he  pa yof f  on t he

Cha r l e s ’  out s t a ndi ng not e .   I ngl i s  pr ovi de d t he  Ba nk wi t h t he

Cha r l e s ’  na me s ,  t he  a ddr e s s  of  t he  s ubj e c t  pr ope r t y,  i . e . ,  1302

Spe nc e r  Roa d,  a nd “ pr oba bl y a  l e ga l  de s c r i pt i on of  t he  pr ope r t y. ”

She  di d not  know t he  Ba nk’ s  I D numbe r  f or  t he  l oa n be c a us e  i t  wa s

not  r e f l e c t e d on t he  not e  or  t he  de e d of  t r us t .   An e mpl oye e  of

t he  Ba nk t ol d I ngl i s  t he  l oa n numbe r  wa s  “ 4701254"  a nd t ha t  t he

pa yof f  f or  t he  l oa n wa s  $14, 601. 73.   Dur i ng t he  c onve r s a t i on,

I ngl i s  r e c or de d t hi s  i nf or ma t i on i n  he r  not e s .

I n  f a c t ,  t he  c or r e c t  l oa n numbe r  wa s  “ C- 280"  a nd t he

c or r e c t  pa yof f  wa s  ove r  $43, 000 be c a us e  t he  Cha r l e s  ha d t he n pa i d

onl y $2, 653. 76 t owa r d t he  de bt . 2  The  a ppa r e nt  s our c e  of  t hi s
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Interestingly enough, the Bank also did not release the note and deed

of trust to which it now contends the payoff of $14,601.73 was actually
related.
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e r r or  wa s  t ha t  t he  Cha r l e s  ha d s e ve r a l  ot he r  out s t a ndi ng l oa ns

wi t h t he  Ba nk a t  t he  t i me ,  a nd t he  i nc or r e c t  l oa n numbe r  a nd

pa yof f  whi c h t he  Ba nk ga ve  I ngl i s  a ppa r e nt l y  c or r e s ponde d wi t h

a not he r  of  t he  Cha r l e s ’  l oa ns .   Howe ve r ,  t he r e  wa s  onl y one  l oa n

s e c ur e d by t he  pr ope r t y a t  t he  1302 Spe nc e r  Roa d a ddr e s s ,  a nd

t ha t  wa s  l oa n numbe r  “ C- 280. ”  

At  c l os i ng,  St e wa r t  Ti t l e  wi t hhe l d $14, 601. 73 f r om t he

Cha r l e s ’  pr oc e e ds  f r om t he  s a l e .   The  Cha r l e s  r e c e i ve d a  ne t

a mount  of  $44, 547. 44.   St e wa r t  Ti t l e  t e nde r e d,  a s  f ul l  pa yme nt ,  a

c he c k i n  t he  a mount  of  $14, 601. 73 t o  t he  Ba nk;  t he  c he c k s t a t e d

on i t s  f a c e ,  “ 1s t  mor t ga ge  pa yof f ”  a nd “ 1302 Spe nc e r  Ave . ”  

I ngl i s  a l s o pr ovi de d t he  Ba nk a  t r a ns mi t t a l  l e t t e r  s t a t i ng,  “ We

a r e  e nc l os i ng our  c he c k i n  t he  a mount  of  $14, 601. 73 on t he  a bove

s ubj e c t  f or  pa yof f . ”   The  “ s ubj e c t ”  wa s  l i s t e d a s  “ Loa n No.

4701254- - Al f ons o Cha r l e s . ”   The  Ba nk a c c e pt e d a nd ne got i a t e d t he

c he c k.   St e wa r t  Ti t l e ,  c onvi nc e d t ha t  t i t l e  t o  t he  pr ope r t y wa s

t he n f r e e  a nd c l e a r  of  t he  Cha r l e s ’  de e d of  t r us t ,  wr ot e  t he

Ha r r s  a  t i t l e  i ns ur a nc e  pol i c y whi c h di d not  l i s t  t ha t

e nc umbr a nc e .   The  Ba nk ne ve r  r e l e a s e d t he  not e  a nd de e d of  t r us t

a nd s o i t  r e ma i ne d out s t a ndi ng on i t s  books . 3

The  Cha r l e s  t e s t i f i e d t ha t  s ome t i me  a r ound 1988,  t he  

Ba nk a ppr oa c he d t he m r e ga r di ng t he  pa yme nt  of  t he  l oa n on t he

Spe nc e r  Roa d pr ope r t y.   The y hi r e d a  l a wye r  a nd s ome  ne got i a t i ons



6

e ns ue d,  but  Mr s .  Cha r l e s  t e s t i f i e d t ha t  t he y ne ve r  r e a c he d a

r e s ol ut i on.   I n  a ny e ve nt ,  i t  a ppe a r s  t he  Ba nk wa s  a wa r e  of  s ome

pr obl e m r e ga r di ng t he  l oa n,  but  di d not  de ma nd pa yme nt  on l oa n

“ C- 280"  a t  t ha t  t i me  or  t he r e a f t e r .  

On J une  12,  1992,  t he  Ba nk wa s  or de r e d c l os e d a nd t he

FDI C t ook ove r  a s  r e c e i ve r  f or  t ha t  i ns t i t ut i on.   I n  t he

me a nt i me ,  t he  Ha r r s  ha d s ol d t he  pr ope r t y t o  a not he r  pa r t y ,  who

i n t ur n s ol d i t  t o Ms .  Sha r on Ski l e s .   Ms .  Ski l e s ,  who i s  not  a

pa r t y  t o  t he s e  pr oc e e di ngs ,  wa s  t he  owne r  i n  1994 whe n t he  FDI C

i ni t i a t e d f or e c l os ur e  on t he  pr ope r t y.     

St e wa r t  Ti t l e  f i l e d s ui t  t o e nj oi n t he  f or e c l os ur e  on

e qui t a bl e  e s t oppe l  gr ounds .   The  FDI C f i l e d a  c r os s - c l a i m a ga i ns t

t he  Cha r l e s  f or  t he  ove r pa yme nt  t he y r e c e i ve d a t  t he  c l os i ng.  

The  Cha nc e l l or  r ul e d t ha t  t he  c r os s - c l a i m wa s  ba r r e d by t he

a ppl i c a bl e  s t a t ut e  of  l i mi t a t i ons  a nd t he  FDI C ha s  not  a ppe a l e d

t hi s  r ul i ng.   The  Cha nc e l l or  a ppl i e d t he  doc t r i ne  of  e qui t a bl e

e s t oppe l ,  e nj oi ni ng t he  FDI C f r om f or e c l os ur e  a nd de c l a r i ng t he

de e d of  t r us t  r e l e a s e d.  
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I I

I n t hi s  non- j ur y c a s e ,  our  r e vi e w i s  de  nov o  upon t he

r e c or d of  t he  t r i a l  c our t ’ s  pr oc e e di ngs ;  howe ve r ,  t ha t  r e c or d

c ome s  t o  us  a c c ompa ni e d by a  pr e s umpt i on of  c or r e c t ne s s ,  unl e s s

t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e .   T. R. A. P.  13( d) ;

Uni on Car bi de  Cor p.  v .  Huddl e s t on,  854 S. W. 2d 87,  91 ( Te nn.

1993) .  

We  f i r s t  a ddr e s s  whe t he r  12 U. S. C.  §  1821( j )  pr e c l ude s

t he  Cha nc e r y Cour t  f r om e nj oi ni ng f or e c l os ur e  on t he  not e ,  a s  t he

FDI C a r gue d be l ow.   The  s t a t ut e  pr ovi de s  a s  f ol l ows :

Exc e pt  a s  pr ovi de d i n  t hi s  s e c t i on,  no c our t
ma y t a ke  a ny a c t i on,  e xc e pt  a t  t he  r e que s t  of
t he  Boa r d of  Di r e c t or s  by r e gul a t i on or
or de r ,  t o  r e s t r a i n  or  a f f e c t  t he  e xe r c i s e  of
powe r s  or  f unc t i ons  of  t he  Cor por a t i on a s  a
c ons e r va t or  or  a  r e c e i ve r .  

12 U. S. C.  §  1821( j ) .   St e wa r t  Ti t l e  r e l i e s  on a  r e c e nt  U. S.

Supr e me  Cour t  de c i s i on,  O’ Me l v e ny  & My e r s  v .  F. D. I . C. ,  114 S. Ct .

2048 ( 1994) ,  c ons t r ui ng 12 U. S. C.  §  1821.   The  O’ Me l v e ny  & My e r s

Cour t  s t a t e d t he  f ol l owi ng:

Se c t i on 1821( d) ( 2) ( A) ( i ) ,  whi c h i s  pa r t  of  a
Ti t l e  c a pt i one d “ Powe r s  a nd dut i e s  of  [ t he
FDI C]  a s .  .  . r e c e i ve r , ”  s t a t e s  t ha t  “ t he
[ FDI C]  s ha l l .  .  . by ope r a t i on of  l a w,  s uc c e e d
t o- - a l l  r i ght s ,  t i t l e s ,  powe r s ,  a nd
pr i vi l e ge s  of  t he  i ns ur e d de pos i t or y
i ns t i t ut i on.  .  . ”  [ c i t a t i on omi t t e d]  Thi s
l a ngua ge  a ppe a r s  t o  i ndi c a t e  t ha t  t he  FDI C a s
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r e c e i ve r  “ s t e ps  i nt o t he  s hoe s ”  of  t he  f a i l e d
S & L,  .  .  . obt a i ni ng t he  r i ght s  “ of  t he
i ns ur e d de pos i t or y i ns t i t ut i on”  t ha t  e xi s t e d
pr i or  t o  r e c e i ve r s hi p.   The r e a f t e r ,  i n
l i t i ga t i on by t he  FDI C a s s e r t i ng t he  c l a i ms
of  t he  S & L.  .  . “ a ny de f e ns e  good a ga i ns t
t he  or i gi na l  pa r t y  i s  good a ga i ns t  t he
r e c e i ve r . ”

* * * *

I t  i s  ha r d t o  a voi d t he  c onc l us i on t ha t   
§  1821( d) ( 2) ( A) ( i )  pl a c e s  t he  FDI C i n t he
s hoe s  of  t he  i ns ol ve nt  S & L,  t o  wor k out  i t s
c l a i ms  unde r  s t a t e  l a w,  e xc e pt  whe r e  s ome
pr ovi s i on i n  t he  e xt e ns i ve  f r a me wor k of
FI RREA pr ovi de s  ot he r wi s e .

O’ Me l v e ny  & My e r s ,  114 S. Ct .  a t  2054 [ c i t a t i ons  omi t t e d;  e mpha s i s

a nd br a c ke t s  i n or i gi na l ] .   I n i t s  r e pl y br i e f ,  t he  FDI C s t a t e s

t he  f ol l owi ng r e ga r di ng t hi s  c a s e :

The  FDI C i n t hi s  c a s e  a c c e pt s  t he  Supr e me
Cour t ’ s  hol di ng i n  O’ Me l v e ny  & My e r s  whi c h
pr ovi de s  t ha t  t he  FDI C s t e ps  i nt o t he  s hoe s
of  a  f a i l e d i ns t i t ut i on s uc h t ha t  a  de f e ns e
good a ga i ns t  t he  i ns t i t ut i on woul d a ppl y
a ga i ns t  t he  FDI C a s  r e c e i ve r .   Wha t  bot h t he
t r i a l  c our t  a nd t he  a ppe l l e e  ove r l ook i s  t ha t
St e wa r t  Ti t l e  doe s  not  ha ve  a  va l i d  de f e ns e
a ga i ns t  t he  f a i l e d i ns t i t ut i on.   

Thus ,  we  a f f i r m t he  Cha nc e l l or ’ s  r ul i ng t ha t ,  unde r  O’ Me l v e ny  &

My e r s ,   12 U. S. C.  §  1821( j )  doe s  not  pr e c l ude  t he  c our t  f r om

e nj oi ni ng t he  f or e c l os ur e  i f  St e wa r t  Ti t l e  ha s  a  va l i d s t a t e  l a w

de f e ns e .
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I I I

Tur ni ng t o  t he  me r i t s  of  t he  de f e ns e  r e l i e d upon by

St e wa r t  Ti t l e ,  i . e . ,  e qui t a bl e  e s t oppe l ,  we  f i nd t ha t  i t  ha s

va l i di t y .   The  Cha nc e l l or ,  i n  hi s  Me mor a ndum Opi ni on,  a ppl i e d t he

e qui t a bl e  e s t oppe l  doc t r i ne  t o  t he  f a c t s  of  t hi s  c a s e  a s  f ol l ows :

Equi t a bl e  e s t oppe l  r e qui r e s  pr oof  of  a  numbe r
of  i t e ms .   The r e  mus t  be  wor ds ,  a c t s ,  c onduc t
or  a c qui e s c e nc e  c a us i ng a not he r  t o  be l i e ve  i n
t he  e xi s t e nc e  of  a  c e r t a i n  s t a t e  of  a f f a i r s .  

I n  t hi s  c a s e ,  St e wa r t  Ti t l e  s a ys  t ha t  t he
r e pr e s e nt a t i on of  t he  c l os i ng ba l a nc e  f r om
[ t he  Ba nk]  a r e  t he  wor ds  t ha t  t he y’ r e  r e l yi ng
on.   Ce r t a i nl y no one  ot he r  t ha n [ t he  Ba nk]
woul d ha ve  s upe r i or  knowl e dge  of
.  .  .  . t he  pa yof f  ba l a nc e  on t he  mor t ga ge .

The y a l s o r e l y on t he  f a c t  t ha t  not hi ng
oc c ur r e d f r om 1985 unt i l  De c e mbe r  of  1994,
l a t e  1994,  whe n f or e c l os ur e  wa s  c omme nc e d.  
No e f f or t  wa s  ma de  t o  c ol l e c t  i nt e r e s t  f r om
t he  Cha r l e s ;  no e f f or t  wa s  ma de  t o  e nf or c e
t hi s  90- da y l oa n t ha t  e xi s t e d on t he
pr ope r t y.

The  s e c ond e l e me nt  t ha t  St e wa r t  Ti t l e  mus t
pr ove  i s  wi l f ul ne s s  or  ne gl i ge nc e  wi t h r e ga r d
t o t he  a c t s ,  c onduc t  or  a c qui e s c e nc e  
.  .  .  . [ C] e r t a i nl y t he  Cour t  ha s  no pr obl e m
f i ndi ng ne gl i ge nc e  i n  f i r s t ,  g i vi ng a n
e r r one ous  pa yof f  ba l a nc e ,  a nd s e c ondl y,  doi ng
not hi ng t o c or r e c t  i t ,  e ve n a f t e r  i t  wa s
obvi ous l y known t o t he m i n 1988.   Thi r dl y,
t he r e  mus t  be  a  de t r i me nt a l  r e l i a nc e  by t he
ot he r  pa r t y  upon t he  s t a t e  of  t he  t hi ngs  t ha t
a r e  i ndi c a t e d.   

We l l ,  i n  t hi s  c a s e ,  ba s e d upon t he
r e pr e s e nt a t i on of  t he  pa yof f  f i gur e  a nd t he
f a c t  t ha t  a  c he c k wa s  s e nt  f or  t ha t  pa yof f
f i gur e ,  St e wa r t  Ti t l e  i s s ue d a n i ns ur a nc e
pol i c y gua r a nt e e i ng t ha t  t ha t  pr ope r t y wa s
f r e e  a nd c l e a r  of  a ny de f e c t s  i n  t he  t i t l e ,
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a nd s pe c i f i c a l l y  f r e e  a nd c l e a r  of  a ny
mor t ga ge  owe d t o  [ t he  Ba nk] .

An a ddi t i ona l  e l e me nt  whi c h mus t  be  s hown i s
t ha t  St e wa r t  Ti t l e  r e l i e d upon t he  s t a t e me nt s
or  a c t i ons  of  [ t he  Ba nk]  wi t hout  a n
oppor t uni t y  t o  know t he  t r ut h.   At  no poi nt
f r om Augus t  of  1985,  unt i l  f or e c l os ur e
pr oc e e di ngs  we r e  c omme nc e d,  di d St e wa r t  Ti t l e
ha ve  a ny oppor t uni t y  t o  know t he  t r ue  s t a t e
of  a f f a i r s .   [ The  Ba nk]  a nd no one  on t he i r
be ha l f  e ve r  di d a nyt hi ng t o  pl a c e .  .  . St e wa r t
Ti t l e  on not i c e  of  a ny e r r or  t ha t  ha d be e n
c ommi t t e d i n  gi vi ng a n e r r one ous  pa yof f
ba l a nc e .

Fi na l l y ,  t he r e  mus t  be  a n a c t i on ba s e d on
t ha t  r e l i a nc e  t ha t  r e s ul t s  i n  a  de t r i me nt  t o
t he  one  who a c t e d on t ha t  r e pr e s e nt a t i on.  

I n  t hi s  c a s e ,  St e wa r t  Ti t l e  ha s  be e n
s ubj e c t e d t o  a  c l a i m on t he  i ns ur a nc e  pol i c y
a t  i s s ue ,  whi c h i f  i t  i s  c ompe l l e d t o pa y,
c e r t a i nl y wi l l  r e s ul t  i n a  de t r i me nt  t o
St e wa r t  Ti t l e .   

* * * *

I n t hi s  c a s e ,  t he  [ Ba nk] ,  by vi r t ue  of
e qui t a bl e  e s t oppe l ,  woul d be  pr e c l ude d f r om
a s s e r t i ng t he  r i ght s  t ha t  i t  ha s  unde r  t he
de e d of  t r us t .

We  a gr e e  c ompl e t e l y wi t h t he  a na l ys i s  of  t he  Cha nc e l l or .   Se e

Robi ns on v .  Te nne s s e e  Far me r s  Mut .  I ns .  Co. ,  857 S. W. 2d 559,  563

( Te nn.  App.  1993) ,  Re e d v .  Was hi ngt on Count y  Bd.  of  Ed. ,  756

S. W. 2d 250,  255 ( Te nn.  1988) ,  Chat t e m,  I nc .  v .  Pr ov i de nt  Li f e  &

Ac c .  I ns .  Co. ,  676 S. W. 2d 953,  955 ( Te nn.  1984) .   The  FDI C a r gue s

t ha t  t he  Ba nk wa s  not  ne gl i ge nt ,  i n  t ha t  t he  l oa n numbe r  gi ve n t o

St e wa r t  Ti t l e  c or r e c t l y  ma t c he d t he  pa yof f  a mount  f or  t ha t  l oa n

numbe r .   We  di s a gr e e .   Al t hough t he  FDI C’ s  s t a t e me nt  i s  f a c t ua l l y

c or r e c t ,  i t  mi s s e s  t he  poi nt ;  whi c h i s ,  whe n pr ovi de d wi t h
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12 U.S.C. § 1823(e) provides, in pertinent part, as follows:

No agreement which tends to diminish or defeat the
interest of the Corporation in any asset acquired by
it under this section or section 1821 of this title,
either as security for a loan or by purchase or as
receiver of any insured depository institution, shall
be valid against the Corporation unless such agreement
. . .
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c or r e c t  i nf or ma t i on a s  t o  t he  bor r owe r s ’  na me s  a nd t he  a ddr e s s  of

t he  pr ope r t y,  t he  Ba nk ga ve  St e wa r t  Ti t l e  t he  wr ong l oa n numbe r ,

a nd c ons e que nt l y ,  a nd mor e  i mpor t a nt l y ,  t he  wr ong pa yof f  a mount .  

Fur t he r ,  t he  c a s e s  on e qui t a bl e  e s t oppe l  do not  s o muc h r e qui r e  a

s howi ng of  “ ne gl i ge nc e ”  a s  

[ c ] onduc t  whi c h a mount s  t o  a  f a l s e
r e pr e s e nt a t i on or  c onc e a l me nt  of  ma t e r i a l
f a c t s ,  o r ,  a t  l e a s t ,  whi c h i s  c a l c ul a t e d t o
c onve y t he  i mpr e s s i on t ha t  t he  f a c t s  a r e
ot he r wi s e  t ha n,  a nd i nc ons i s t e nt  wi t h,  t hos e
whi c h t he  pa r t y  s ubs e que nt l y  a t t e mpt s  t o
a s s e r t .

Robi ns on,  857 S. W. 2d a t  563.   Qui t e  s i mpl y,  t hi s  a ppe a r s  t o  us  t o

be  a  c l a s s i c  c a s e  f or  t he  a ppl i c a t i on of  t he  doc t r i ne  of

e qui t a bl e  e s t oppe l .   

I V

The  FDI C a r gue s  on a ppe a l  t ha t  t he  ope r a t i on of  12

U. S. C.  §  1823( e ) 4 pr e ve nt s  St e wa r t  Ti t l e  f r om r e l yi ng upon t he

Ba nk’ s  ne gl i ge nc e  a nd t he  e qui t a bl e  e s t oppe l  doc t r i ne .   As  t he

Cha r l e s ’  br i e f  poi nt s  out ,  howe ve r ,  t he r e  i s  not hi ng i n  t he

r e c or d be f or e  us  i ndi c a t i ng t ha t  t hi s  a r gume nt  wa s  pr e s e nt e d t o

t he  Cha nc e l l or  a t  t r i a l .   I t  wa s  not  a f f i r ma t i ve l y pl e d by t he
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FDI C.   Rul e  8 . 03,  Te nn.  R.  Ci v.  P.  r equi r e s  t ha t  a l l  a f f i r ma t i ve

de f e ns e s  be  s e t  f or t h  i n  a  de f e nda nt ’ s  r e s pons e .   Fur t he r mor e ,

t he  t r a ns c r i pt  r e ve a l s  t ha t  i t  wa s  not  a r gue d t o  t he  Cha nc e l l or

a t  t r i a l ,  nor  di d he  ma ke  a  r ul i ng on t he  a ppl i c a t i on of  t he

s t a t ut e ,  a l t hough he  s pe c i f i c a l l y  a ddr e s s e d t he  § 1821( j )  i s s ue .   

Our  j ur i s di c t i on i s  a ppe l l a t e  onl y,  T. C. A.  §  16- 4-

108( a ) ( 1) ,  a nd t hus  t he  r ul e  ha s  l ong be e n we l l - s e t t l e d t ha t  

[ t ] hi s  Cour t  c a n onl y c ons i de r  s uc h ma t t e r s
a s  we r e  br ought  t o  t he  a t t e nt i on of  t he  t r i a l
c our t  a nd a c t e d upon or  [ pr e t e r mi t t e d]  by t he
t r i a l  c our t .

I r v i n v .  Bi nkl e y ,  577 S. W. 2d 677,  679 ( Te nn.  App.  1978) ;  Thomas

v .  Noe ,  301 S. W. 2d 391,  394 ( Te nn.  App.  1956) ;  Fol e y  v .  Day t on

Bank & Tr us t ,  696 S. W. 2d 356,  359 ( Te nn.  App.  1985) .     Thi s

i s s ue  wa s  not  a ddr e s s e d by t he  t r i a l  j udge  or  pr e t e r mi t t e d by

hi m;  i t  c a nnot  be  r a i s e d f or  t he  f i r s t  t i me  on a ppe a l .

The  Cha nc e l l or ’ s  j udgme nt  i s  a f f i r me d.   Cos t s  on a ppe a l

t a xe d a nd a s s e s s e d t o  a ppe l l a nt .   Thi s  c a s e  i s  r e ma nde d f or

c ol l e c t i on of  c os t s  a s s e s s e d be l ow,  pur s ua nt  t o  a ppl i c a bl e  l a w.

____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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CONCUR:

___________________________         
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


