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Jo Anne Smith Dwight Redditt (Wife) appealsthetrial court’ sorder denying her petition
to modify the parties final decree of divorceto increase child support payments by Gregory

Scott Dwight (Husband).



The parties married April 15, 1983 and were divorced by final decree entered February
21, 1990. Two children were born of the marriage; Victoria Nicole Dwight, born November 1,
1983, and Daniel Adam Dwight, born June 11, 1986. Pursuant to thefinal decreeof divorce, the
court awarded joint custody to the parties, with Wife having primary physicad custody.

On February 1, 1994, Wifefiled a petition to modify the parties’ final divorce decree by
increasing the child support awards. Wife alleges that the children’s needs have increased as
they have gotten older, and that Husband’' s income and ability to pay child support have also
increased, constituting a material change in circumstances. Wife seekstoincrease Husband's
child support payments to an amount that is in compliance with the Child Support Guidelines
promulgated by the Tennessee Department of Human Services. Tenn. Comp. R. & Regs. tit. 10,
ch. 1240-2-4-.01 et seq. (1989, revised 1994) (Guidelines). Additionally, Wife requested that
she be permitted to take the children as deductions on her federal income tax return, and that
Husband pay all attorney fees and court costs.

On September 15, 1994, the divorce referee entered an order finding that Husband's
income had not increased significantly, but that the expenses of the parties children had
increased significantly. The refereeraised Husband' s child support obligation to $1,000.00 per
child, per month and ordered Husband to pay $3,000.00 toward Wifée's attorney’s fees. On
October 20, 1994, the trial judge signed an order increasing child support consistent with the
referee’ sruling, and Husband appealed. By order entered November 22, 1994, the trial judge
set aside his previous order affirming the referee’ s ruling and denied Wife' s petition to modify
child support. Wife perfected the present appeal and presents two issues for review:

1. Whether the trial court erred in failing to increase the child
support award?

2. Whether thetrial court erred in failingto award attorney fees?

Husband isemployed as a pilot at Federal Express Corporation and was so employed at
the time of the divorce. In 1990, the year of the divorce, Husband’s annual income was
$128,326.00; in 1991, Husband’'sincome was $127,900.00; in 1992, $158,220.00; and in 1993,
$165,775.00. At thetime of trial, November 18, 1994, Husband predicted that hisincome for
1994 would be between $123,000.00 and $126,000.00. In explaning thisreduction inincome,
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Husband gated that, prior to 1994, he was afirst officer on the DC-10 airplane and received a
significant amount of income as aresult of overtime pay ($41,200in 1992). Husband testified
that, due to corporate plans to hire additional pilots at Federal Express in 1994 and thereby
reduce the number of overtime hours available to DC-10 pilots, he trained for and was avarded
a position as captain on the 727 airplane. Because he has a lower seniority status as a 727
captainthan he had asaDC-10first officer, Husband islower in thebidding pool and isnot able
to get as many overtime hours.

Testimony at trial revealed that Husband does not exercise his visitation rights on a
regular basis. Husband tedtified that his children have spent oneto two weekends with him
since the parties’ divorce in 1990. He stated that he has exercised one full week of visitation
with the children in three of the last four years, but never more than oneweek. According to
Husband, Wifemakesit difficult for himto exercise hisvisitation rights by frequently cancding
scheduled visitation periods. Because of his irregular schedule as a pilot, Husband often
exercises hisvisitation for afew hours after the children get out of school. Hetestified that the
children cry and insist on spending the night with their mother when he suggestsovernight stays.

At the time of trial, Wife and both children were living with Husband’ s parents.* Wife,
who has a GED equivalent, earns an hourly wage of $7.03. Wife stated that she wanted to live
on her own, but could not afford to pay her expenses aswell asthose of her children based upon
her monthly income and Husband' s child support payment. In adeposition taken prior to trid,
Wifetestified that the children’ s needs could be met with between $3,500.00 and $4,500.00 per
month. Although Wife stated at trial that the children’s individual, persona needs did not
exceed $500.00 per month, per child, she testified that the $500.00 sum does not include the
children’s pro rata share of rent and household expenses, groceries, gasoline, etc. Currently
Husband pays $550.00 per month, per child, aswell as medical insurance and tuition. Husband
requested that Wife produce recei pts evidencing the children’ sincreased needs; however, Wife

did not comply with this request. Wife did testify with specificity regarding the children’s

'Following the parties’ divorce in 1990, Wife remarried. Wife divorced asecond timein
October of 1993, and subsequently she and the parties children moved in with Husband' s
parents.



increased needs for clothing, hair care, and school items (such as lunch money, miscellaneous
books and field trips) since the time of the parties’ divorce.
According to Wife, Husband makes no effort to see his children. Wife denies that she
frequently interferes with scheduled visitation periods. She tegtified that Husband treats his
children differently than he treats the child of his current wife. Wife also stated that Husband's
current wife is not nice to her children. Wife testified that, in addition to spending very little
time with his children, he spends very little money fulfilling their wants and needs.
Sincethis casewas tried by the court sitting without ajury, we review the case de novo
upon the record with a presumption of correctness of the findings of fact by the trial court.
Unless the evidence preponderates aganst the findings, we must affirm, absent error of law.
T.R.A.P. 13(d).
Modification of an existing child support order is controlled by T.C.A. § 36-5-101(a)
(Supp. 1995), which states, in pertinent part:
In casesinvolving child support, upon application of either party,
the court shall decree an increase or decrease of such allowance
when thereisfound to be asignificant variance, as defined in the
child support guidelinesestablished by subsection(e), betweenthe
guidelinesand theamount of support currently ordered unlessthe
variance has resulted from a previously court-ordered deviation
from the guidelines and the circumstances which caused the
deviation have not changed.

Currently, a“significant variance” is 15%. See Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-

.02(3); Turner v. Turner, 919 SW.2d 340, 343 (Tenn. App. 1995).

T.C.A. 836-5-101(e)(1)(Supp. 1995) provides

In making its determination concerning the amount of support of
any minor child or children of the parties, the court shall apply as
arebuttabl e presumption the child support guidelinesas provided
inthissubsection. If the court findsthat evidenceis sufficient to
rebut this presumption, the court shall make awritten finding that
the application of the child support guidelines would be unjust or
inappropriate in that particular case, in order to provide for the
best interest of the child(ren) or the equity between the parties.

Inits”Order on Appeal from Referee,” thetrial court found that the Guidelines probably
would not apply to the instant case; but even if they did, the presumption contained in the
Guidelineshad been rebutted because Husband' s current incomeof $123,000.00 to $126,000.00
is actually less than hisincome at the time of divorce; $128,386.00.
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Thetria court, citing T.C.A. 8 36-5-101(h), stated that the law does not require parties
provisions for support to meet the Guidelines in a marital dissolution agreement, as long as
adequate provison is madefor the children. T.C.A. § 36-5-101(h) (Supp. 1995) states:

Nothing in this section shall be construed to prevent the

affirmation, ratification and incorporation in a decree of an

agreement between the partiesasto support and maintenance of

aparty or asto child support. In any such agreement, the parties

must affir matively acknowl edge that no action by the parties will

be effective to reduce child support after the due date of each

payment, and that they understand that court approvad must be

obtained before child support can be reduced, unless such

paymentsare automatically reduced or terminated under theterms

of the agreement. (Emphasis added.)
Intheinstant case, neither the parties’ marital dissolution agreement nor thefinal decree usethe
language contained in T.C.A. 8§ 36-5-101(h), asthat statute requires. Thus, the agreement does
not effectively deviate from the Guidelines under T.C.A. 8 36-5-101(h). Therefore, deviation
requires the trial court make a written finding that the Guidelines would create an unjust or
inappropriateresult. T.C.A. 8 36-5-101(e)(1). No suchfinding was made at the time the final
decree of divorce was entered. Finally, there is a rebuttable presumption in this state that the
amount of support established by the Guidelines is proper; there is no requirement that the
obligee spouse prove that the children’s needs are equal to the amount provided for in the
Guidelines. T.C.A. 8 36-5-101(e)(1).

Our review of the record reveal s tha, although Husband has complied with the parties
original agreement from afinancial standpoint, he has not exercised visitation as contempl ated
by the agreement. The parties’ agreement contemplates visitation as follows:

Husband shall be entitled to reasonable visitation. Such

reasonable visitation shall include but not be limited to the

following:

a. Each weekend beginning Friday afternoons after school until

Sunday night after church.

b. Alternate holidays. . .

c. Four weeksduring the year, but not necessarily in the summer

or consecutively.
Wife contends that the trial court erred in overruling the decision of the divorce referee and
failing to award Wife child support at | east equal to an amount called for in the Guidelines based
on the fact that the children never spend the night or a weekend with their father, or go on

vacation with him.



The Child Support Guidelines were promulgated, inter alia, to provide equitable child
support awards and to ensure that when parents live separately and there is a difference in the
parents economic status, children sharein the higher standard of living enjoyed by their parent.
Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.02(2)(b)(e). Significantly, the Guidelines are
intended to provide a minimum base for determining child support obligations. Tenn. Comp.
R. & Regs. tit. 10, ch. 1240-2-4-.02(6).

TheGuidelinesallow an upward deviation wherethe non-custodial spouseexercises”less
than average overnight visitation.” The Guidelines state:

These guidelines are designed to apply to situations where
children are living primarily with one parent but stay overnight
with the other parent at least as often as every other weekend
from Friday to Sunday, two weeks in the summer and two weeks
during holidays throughout the year. . . . In Situations where
overnight timeis divided more equally between the parents, the
courts will have to make a case by case determination as to the
appropriate amount of support. (Emphasis added.)
Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.02(6)(7). Similarly, where overnight time is

divided less equally between the parents, the support award should be adjusted appropriately.

The Guidelines further provide that since the percentage awardsin the Guidelinesarea
minimum the court shall increase the child support award for the following reasons:
If the child(ren) iS/are not staying overnight with the obligor for
the average visitation period of every other weekend from Friday
evening to Sunday evening, two weeks during the summer and
two weeks during holiday periods throughout the year, then an
amount shall be added to the percentage calculated in the above
rule to compensate the obligee for the cost of providing care for
the child(ren) for theamount of timeduring the average visitation
period that the child(ren) are not with the obligor.
Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.04(1)(b). Certainly the rationale contained in
theseprovisionsisequally applicablewherechild support payments bel ow the Guidelineamount
have been awarded.
Trial exhibitsestablishthat Husband requested approximately twenty hours of visitation
in January of 1994, and approximately forty-five hours of visitation in April, 1994. Husband
testified that, in the four years since the parties' divorce, Husband kept the children for one or

two weekends. He hastaken the children on asingle, one week vacation during three of the last
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four years. He has never kept his children for over one week during asingle year.

While we recognize that Husband's irregular schedule as a pilot prevents him from
exercising some visitation and that, a times, Wife has made it difficult for Husband to see the
children, we stress that the best interest of the children isthis Court’ s paramount concern. See,
e.g. Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.04(5); Contrerasv. Ward, 831 S.W.2d 288,
289 (Tenn. App. 1991). Whatever the reasons may be that Husband does not see his children
for significant periods, the fact remains that the children need to be supported. If the children
are constantly in the care of Wife, the amount of child support Wifereceives should reflect the
true state of affairs. Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.04(1)(b).

Wife also argues on appeal that Husband’ s payment of the children’ s tuition expenses
does not constitute child support under the Guidelines. We agree. The only references the
Guidelines make to the payment of private school tuition are in the Guideline provisions
justifying upward adjustment for child support.? Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-
.02(6); 1240-2-4-.04(1)(c). Thelatter provision states:

Extraordinary educational expenses and extraordinary medicd

expenses not covered by insurance shall be added to the

percentage calculated in the above rule. (Emphasis added.)
Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.04(1)(c). See also Economidesv. Economides,
No. 02A01-9109-CV-00189, 1994 WL 95870 (Tenn. App., W.S. Mar. 24, 1994) (ordering
obligor to pay $2,500.00 per month in child support; the Guideline amount for three children,
maintain medical insurance for the children, and pay theadditional sum of $1,465.00 per month
for private school tuition and fees); Bostick v. Bostick, No. 02A01-DH-00043, 1993 WL 90363
(Tenn. App., W.S. Mar. 30, 1993) (refusing to deduct private school tuition payments made by
obligor from the minimum percentage set forth in the Guidelines); Carter v. Carter, No. 03A01-
9210-CH-00380, 1993 WL 17128 (Tenn. App., E.S. Jan. 28, 1993) (requiring obligor, whose

income exceeded the income scale provided in the Guidelines, to pay $2,000 per month; the

“Although tuition is technically aform of support, it is not to be incorporated into the

percentage of the obligor’sincome paid as support under the Guidelines. Regs. 1240-2-4-
.04(1)(c). To hald to the contrary would have a punitive effect on children who attend private

school;
tuition.

effectively reducing the amount of support the child receives by the amount of the child’s



amount set forth in the Guidelines, as well as private school tuition and expenses for the
children).

For thereasons stated herein, wereversethe order of thetrial court and remand thiscase.
Upon remand, the trial court shall conduct an expedited hearing and modify the parties’ final
decree to comply with the Guidelines, or make a written explanation for its deviation. T.C.A.
§36-5-101(e)(1). Asstated herein, tuitionisnot to be considered as a portion of child support
under the Guiddine percentages.®> Additionally, thetrial court shall consider the actual amount
of visitation Husband exercises, and adjust the child support award accordingly. Finally, thetrial
court should consider Wife's request for attorney’s fees, bearing in mind the disparity in the
parties’ annual incomes. All provisionsfor child support currently in effect shall remainin effect
until the entry of another support order.

Costs on appeal are assessed against the Appellee.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.
CONCUR:

DAVID R. FARMER, JUDGE

HOLLY KIRBY LILLARD, JUDGE

3Parenthetically, we note that the obligor spouse’s payment of tuition may be a basis for

the trial court’s deviation from the amount of support required under the Guidelines. However,
such a deviation should not occur as a matter of course; rather, the trial court should only allow
tuition payments to be the basis for its deviation if the award would otherwise “be unjust or
inappropriate,” the devidion isin the best interests of the children, and substantial equity
between the partiesisretained. T.C.A. 836-5-101(e)(1).
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