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SAMUEL L. LEWS, JUDGE

VEMORANDUM OPI NI ON *

This is an appeal by defendant, Marilyn Edwards Denni son,
fromthe trial court's Final Decree of Divorce as anended by the

court's order of 20 July 1995. The pertinent facts are as fol |l ows.

The parties were married in June 1971. Shortly thereafter,
they nmoved to Louisville, Kentucky so that plaintiff, Steve
Stafford Denni son, could pursue a job opportunity with the Coca-
Col a Conpany. In June 1973, the conpany transferred plaintiff to
Nashvill e where the parties lived for three years. |In 1976, the
parties noved again after plaintiff took an advertising job in
Kansas City, Mssouri. In 1981, plaintiff took a job in Chicago,
[I'linois and the parties noved to Chicago. They noved back to
Nashville in 1982 when plaintiff obtained a position with Buntin
Advertising. At that tine, plaintiff earned $60, 000. 00 per year.
The parties purchased a honme on Belle Meade Boulevard for
$189, 000. 00 and renovated it at an additional cost of $115, 000. 00.
In 1988, plaintiff began working for Ericson Marketing
Conmmuni cat i ons. In 1992, he earned $112,990.00 a year and his
conpensati on has i ncreased each year since that tinme. He testified
that his conpensation for 1995 would be $152, 900. 00. Al so, he
expl ai ned that $40, 000. 00 of his 1995 conpensation was in the form

of a bonus he received in March 1995 based on 1994 operati ons.

Def endant found enpl oynent each tinme plaintiff's career took
the parties to a newcity. From1971 to 1981, defendant worked as

an adm nistrative assistant and in real estate, but never earned

'court of Appeal s Rule 10(b):

The Court, with the concurrence of all judges participating in the
case, may affirm reverse or modify the actions of the trial court
by memorandum opi ni on when a formal opinion would have no
precedential value. When a case is decided by memorandum opi nion
it shall be designated "MEMORANDUM OPI NI ON, " shall not be
publ i shed, and shall not be cited or relied on for any reason in a
subsequent unrel ated case
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nore than $12, 000. 00 per year. In 1982, she had no incone. Wile
enpl oyed, defendant's highest incomes were $20,000.00 in 1983,
$25,000. 00 in 1984, and $19,000.00 in 1985. Her enployer offered
her a higher salary in 1985 on a tenporary basis if she would keep
wor king while she was pregnant with the parties' daughter. The
parties' only child, Catherine Dennison, was born on 14 August
1985. Defendant stopped working for three years after the child
was born and had only part-tinme jobs after 1988. She earned
$800.00 a year in 1988, 1989, and 1990; $2,500.00 in 1991; and
$5,500. 00 in 1992. Since 1993, she has earned $6, 300. 00 each year.
Recently, she has not been able to find full-tinme work which woul d
pay her nore than $19, 000. 00 per year. Mreover, if she did work
full-time, she woul d have the additional expense of payi ng sonmeone

to care for the parties' mnor child.

During the marriage, the parties separated and reconcil ed
three tinmes. Defendant testified that plaintiff abused her during
the marriage. Specifically, she stated that he knocked her agai nst
a wall and once kicked her causing permanent disfigurenent to her
face. Plaintiff admtted that he becane violent and abused
defendant during that tine. He also conceded that he used cocai ne
and marijuana during the marriage and conmtted adultery wth at
| east six wonen. Def endant testified that she did not know of
plaintiff's adultery when she reconciled with hi mand that she did

not learn of it until she heard himtestify at his deposition.

In March 1994, plaintiff filed a conpl ai nt seeking a di vorce
from defendant on the grounds of irreconcilable differences.
Def endant answered the <conplaint and denied all materi a
al |l egations. Subsequently, defendant filed a notion for summary
judgnent arguing that plaintiff was not entitled to a divorce on
the ground of irreconcilable differences and that he had not

alleged any grounds other than irreconcilable differences.

3
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Def endant also filed a notion seeking pendente lite support.

Thereafter, plaintiff filed an anended conplaint in which
he averred that he was entitled to a divorce on the grounds of
irreconcil able differences and i nappropriate marital conduct. He
also filed a "Motion to Establish Support and Protect the Fi nanci al
Interests of Both Parties"” in October 1994. Def endant filed a
second answer to the anended conplaint and a counter-claim She
denied that plaintiff was entitled to a divorce on the grounds of
irreconcil able differences, inappropriate marital conduct, or any
ot her ground. She also asked the court to award her separate

mai nt enance and sol e custody of the parties' mnor daughter.

In Novenber 1994, the court entered an order requiring
plaintiff to pay defendant pendente lite support of $5,000.00 per
nmont h. Thereafter, defendant filed a motion for a bill of
particulars setting forth the facts relied on by plaintiff as
grounds for divorce. Plaintiff's resulting bill of particulars
alleged that the parties "had an unsatisfactory physica
rel ationship,” that defendant "refused to engage in sexua
rel ations except on a very infrequent basis," t hat def endant
"failed to provide the support and affection that is expected of a
spouse, " and that defendant did not offer a "conplete and | oving
famly." Plaintiff alleged that the refusal to engage in regular
sexual relations conbined with defendant's "refusal to provide the
| ove, enotional support, care and affection"” he desired constituted
i nappropriate marital conduct and rendered further cohabitation

wi t h def endant i ntol erabl e.

Plaintiff filed his answer to defendant's counter-claimin
April 1995. He admtted that plaintiff was a fit and proper person

to have sole custody of the parties' mnor child.
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Def endant filed an answer to plaintiff's bill of particulars
in May 1995. She denied that the parties had an unsatisfactory
physi cal rel ationship and that she refused to have sexual rel ations
with plaintiff. To the contrary, she alleged that plaintiff
refused to have sexual relations with her. Defendant denied that
she di sappeared enotionally, physically or otherw se, that she
refused to take steps to solve the parties' marital problens, that
she was unsupportive of plaintiff, or that any of her conduct
constituted inappropriate marital conduct or rendered further
cohabitation intolerable. In April 1995, plaintiff filed a
supplenment to his bill of particulars. He alleged that defendant
was guilty of inappropriate marital conduct because defendant
fal sely accused plaintiff of adultery and because def endant had "an
i mproper relationship” with another man. Plaintiff filed an answer
to the supplenental bill of particulars in May 1995. She denied
that she falsely accused plaintiff of adultery and alleged that
plaintiff admtted to adultery in his deposition. Defendant denied
that her relationship with another nman constituted inappropriate

marital conduct as a ground for divorce.

The court heard the case in May 1995. In June 1995, it
entered a judgnent awardi ng def endant a di vorce and sol e cust ody of
the parties' mnor daughter. The court ordered plaintiff to pay
child support of $1,440.00 per nonth except during the nonth of
July when the order required plaintiff to pay only one-half that
anount . The order also required plaintiff to furnish nedical
i nsurance and prescription nedication to the mnor child. In
addition, the court ordered the parties to sell the narital
residence. |t then awarded defendant alinony of $750.00 per nonth
until the parties sold the residence and $1,000.00 per nonth for
twenty-four nonths after the sale. Mor eover, the court ordered
plaintiff to pay defendant $266.40 per nmonth for 36 nonths for

heal t h i nsurance coverage. The court divided the marital property,

5
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but reserved judgnent on the division of an incone tax credit which
plaintiff expected to receive. Finally, the court ordered

plaintiff to pay $6,000.00 of defendant's attorney's fees.

The court addressed the tax credit issue in a July 1995
order. Therein, the court anended the final decree and found that
plaintiff's tax credit was not a nmarital asset. Based on this
finding, the court held that the credit was not subject to

equi tabl e division.

Def endant's first issueis "[w hether the trial court erred
in ordering M. Dennison to pay only $1,440 per nonth as child
support which is I ess than the $1, 887 required by the child support

gui delines for M. Dennison's incone of $12, 742 per nonth."

Tennessee's code and regul ati ons control the determ nation
of child support. The code provides: "In naking its determ nation
concerni ng the anount of support of any minor child or children of
the parties, the court shall apply as a rebuttable presunption the
child support guidelines . . . ." Tenn. Code Ann. § 36-5-101(e) (1)
(Supp. 1995). Next, the guidelines define the fornula for
cal cul ating child support anbunts. Sinply stated, the court awards
t he obl i gee spouse an anount equal to a specified percentage of the
obl i gor spouse's net inconme. The terns net incone and gross i ncome
are dependant on one another and are defined as foll ows:

(3) Gross | ncone

(a) Goss inconme shall include all incone
fromany source (before taxes and ot her
deducti ons), whet her earned or unear ned,
and includes but is not limted to, the
fol |l owi ng: wages, sal aries, conm ssi ons,

bonuses, overtine paynents, dividends,
severance, pay, pensions, interest

(4) Net incone is calculated by subtracting from
gross incone of the obligor's FICA. . . the
amount of withholding tax deducted for a
singl e wage earner claimng one wthhol di ng
allowance . . . , and the anount of child
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support ordered pursuant to any previous
order of child support for other children.

Tenn. Conp. R & Regs. 1240-2-4-.03(3)(a) & (4) (1994). Once the
court determ nes the net incone, it then rounds it up to the next
dollar and applies the appropriate percentage. Id. 1240-2-4-
.03(5). Wien there is one child, the appropriate percentage is

twenty-one percent. 1d.

The record shows that plaintiff's gross incone in 1995 was
$152,900.00. This anpbunts to an average gross nonthly inconme of
$12,742. 00 and a net nonthly i ncone of $8,985.00. The parties have
one child. Twenty-one percent of $8,985.00 is $1,887.00. Thus,
the child support guidelines require plaintiff to pay $1, 887. 00 per
nonth. Here, however, the court awarded defendant child support of
$1, 440. 00 per nonth. Defendant pointed out and we agree that the
court apparently awarded $1,440.00 per nonth in child support
because it is the anount for $9, 900.00, the highest gross nonthly
i ncone |isted on the "Tennessee Child Support From Monthly | ncone”
table. That table was devel oped for use as an aid in applying the
Tennessee Child Support Cuidelines. However, the quidelines
thensel ves require an award based upon plaintiff's entire net
i ncone. "The court nust order child support based upon the
appropri ate percentage of all net income of the obligor as defined
according to 1240-2-4-.03 of this rule.” 1d. 1240-2-4-.04(3). A
trial court nmay deviate fromthe guidelines when it nmakes specific
findings supporting a deviation. 1d. 1240-2-4-.02(7). W find no
evi dence to support a deviation fromthe guidelines, and the trial
court did not find that plaintiff was entitled to a deviation from
t he gui delines. Therefore, the trial court erred in failing to
require plaintiff to pay child support in an anount equal to

$1,887.00 per nonth, twenty-one percent of his net incone.

The gui del i nes do, however, allowthe trial court discretion
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in making alternative paynent arrangenents for the award of child
support. "When the net incone of the obligor exceeds $6, 250 per
nont h, the court may establish educational or other trust funds for
the benefit of the child(ren) or make other provisions in the
child(ren)'s best interest; however, all of the support award
amount based on net inconme up through $6, 250 nust be paid to the
custodial parent.” ld. 1240-2-4-.04(3). Recogni zing the
regul ations, the parties proposed to the court that plaintiff pay
any additional support into an educational trust. Plaintiff filed
calculations with the trial court which proposed that he pay
$1, 440.00 per nonth child support to defendant and $241.00 per
nmonth into an educational trust. Nevertheless, the court refused
to award child support of nore than $1,440.00 and erred in doing

SO.

On remand, the trial court shall set child support at
$1,887.00 a nmonth. O this amount, $1,440.00 shall go directly to
def endant and $447.00 shall go into an educational trust fund for
the mnor child. The trust shall include a provision that if the
trust funds are not used for the education of the mnor child they

shall revert to the plaintiff.

Def endant' s second i ssue is "[w] hether thetrial court erred
in failing to awmard Ms. Dennison alinony of nore than $750 per
nmonth until the sale of the nmarital residence and $1, 000 per nonth

for two years after the sale of the residence.”

Def endant argues that the record shows that this amount of
alinmony is below her needs. Two of the nore inportant factors to
consi der when determ ning the amobunt of alinony are the obligee

spouse' s need and the obligor spouse's ability to pay. Bar nhi |

v. Barnhill, 826 S.W2d 443, 455 (Tenn. App. 1991). Oher factors
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I ncl ude: disparity in the party's ability to earn incone; the
relative fault for the demse of the parties' marriage; the
duration of the marriage; whet her enpl oynent outside of the hone is
undesi rabl e because the obligee is the custodian of a m nor child,
and the standard of living established during the marriage. Tenn.
Code Ann. 8 36-5-101(d)(1)(Supp. 1995). Def endant argues that
these factors are in her favor and establish that the alinony
awarded by the trial court is too lowand for too short a period of

tine.

Ali mony should be determ ned so that "the party obtaining
t he divorce should not be left in a worse financial situation than
he or she had before the opposite party's m sconduct brought about
the divorce."  Shackleford v. Shackleford, 611 S W2d 598, 601
(Tenn. App. 1980). Authorizing an award of alinmony "requires that
an anount of incone be ascertained which will provide for the wife
to live in the manner to which she becanme accustoned during the
marriage[, and] . . . the husband is obligated to suppl enent the

income of his wife to the extent of his ability." Duncan v.

Duncan, 686 S.W2d 568, 572 (Tenn. App. 1984).

The suprene court reversed this court in Aaron v. Aaron, 909
S.W2d 408 (Tenn. 1995), and substantially increased the alinony
paynments ordered by the trial court. |In Aaron, the husband earned
$130, 000. 00 per year and was the primary wage earner. The trial
court ordered the husband to pay the wife alinony in futuro of
$1,500. 00 per nmonth until her death or remarriage, the wfe's
education expenses, and the wife's attorney's fees. 1d. at 409.
W |limted the alinony to only six years and relieved the husband
frompaying the wfe's educati on expenses and attorney's fees. 1d.
at 409-10. CQur suprene court reversed and increased the alinony

award to $2,500.00 per nonth until the wife's death or renmarriage
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and reinstated the trial court's award of education expenses and
attorney's fees. 1d. at 411. The court stated:

Ms. Aaron offered proof that in order for her and
the children to maintain their pre-divorce standard
of living they would need $6,461.70 per nonth.
While alinony is not intended to provide a forner
spouse with rel ative financial ease, we stress that
al i nony should be awarded in such a way that the

spouses approach equity. Finally, M. Aaron
offered no proof that he is unable to pay the
al inony ordered by the trial court. We concl ude

that, based on these facts, $1,500 per nmonth is
insufficient to neet Ms. Aaron's needs. Thus, we
award her $2,500 per nonth. VWiile this will not
put her in the sane position in which she was prior
to the divorce, it will provide her with "cl osing
in" noney; that is, she will be enabled to nore
cl osely approach her fornmer economc position.
Further, we find that she is entitled to pernmnent
alinmony, not to be terminated until her death or
remarri age.

The record reveals defendant's incone history and her
financial needs. From 1971 to 1981, defendant earned no nore than
$12,000.00 in a single year. She had no earnings in 1982 and her
hi ghest i ncones were $20, 000.00 in 1983, $25,000.00 in 1984, and
$19,000.00 in 1985. After the birth of the parties' child,
def endant stopped working for three years. Thereafter, she earned
$800. 00 per year in 1988, 1989, and 1990. She earned $2,500.00 in
1991 and $5,500.00 in 1992. Since 1993, she has earned $6, 300. 00
a year. Currently, she cares for the parties' daughter and works
part-tinme. The evidence al so established that defendant's expenses
were $7,214. 00 per nonth. Because the court awarded def endant sol e
custody of the mnor child, her child care expenses will increase
if she works full-time. Also, she has been unable to find a full-

time job that would pay nore than $19, 000. 00 per year.

The undi sput ed evi dence established that plaintiff's fault
caused the dem se of the parties' marriage. Plaintiff physically
abused defendant. He adm tted to knocki ng her agai nst the wall and

ki cking her. He also admtted that he used cocai ne and nmarijuana

10
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during the marriage and commtted adultery with at |east six

di f ferent wonen.

Consideration of the wvarious factors justifies a
significantly larger alinony award for |onger than two years. W
are of the opinion that the evidence preponderates against the
trial court's award of only $750.00 per nonth until the sale of the
marital residence and $1,000.00 per nonth for only two years
thereafter. W are of the opinion that fromall of the evidence
the alimny should be increased to $2,500.00 per nonth until
defendant's death or remarriage. On remand, the trial court shal

enter an order to this effect.

Defendant's third issue is "[w hether the trial court erred
in failing to award Ms. Dennison an equitable portion of the
anount in excess of that required by law that M. Denni son caused

to be withheld fromhis March 1995 bonus for federal taxes."

Plaintiff received a bonus of $40,000.00 in March 1995. He
had his enployer withhold $20,000.00 of the bonus for federa
income tax purposes. The tax rate for an unnmarried taxpayer? is
thirty-one percent of the excess of $53,500.00 in taxable i ncome up
to $115,000.00 and is thirty-six percent of the incone over
$115, 000. 00 and up to $250,000.00. 26 U S.C. A § 1(c)(West Supp.
1996). Plaintiff's 1995 i ncone includi ng his $40, 000. 00 bonus was
$152, 900. 00. The maxi num tax rate on the $40,000.00 bonus woul d
not have exceeded thirty-six percent. Nevertheless, plaintiff had

his enployer withhold an extra fourteen percent or $5,600.00.

2Accordi ng to the code, "the determ nation of whether an individual is
married shall be made as of the close of his taxable year . . . ." 26
U.S.C.A 8§ 7703(a)(1) (West 1989). Mor eover, "an individual |egally separated
from his spouse under a decree of divorce . . . shall not be considered as
married." 1d. 87703(a)(2). Because the court filed the decree of divorce in
June 1995, plaintiff's 1995 income will be taxed according to the unmarried
tax schedul e.

11
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Because the parties were still married, it is defendant's
i nsi stence that this conpensation was marital property. W agree.
All total ed, the undisputed evidence established that plaintiff's
enpl oyer withheld an excess of $10,242.00 for tax purposes during

the first five nonths of 1995.

Plaintiff's bonus and conpensation are marital property.
Thus, defendant was entitled to a share of it. Marital property
includes "all real and personal property, both tangible and
I ntangi bl e, acquired by either or both spouses during the course of
the marriage up to the date of the final divorce hearing . . . ."
Tenn. Code Ann. 8 36-4-121(b)(1)(A)(1991). By having his enpl oyer
wi t hhol d an excessive anount, plaintiff attenpted to convert the
marital property into a tax credit against his 1995 taxes that
would either result in his paying less taxes in 1995 after the
divorce was final or in his receiving a refund of taxes when he
filed his 1995 tax return. Under either of these scenarios the
excess anmount is a marital asset and plaintiff is entitled to an

equi tabl e division of that asset.

The trial court's finding that defendant had "failed to
convince this Court that a marital asset in the form of a tax
credit or overpaynent has been created due to the anount of noney
that M. Denni son has wi thheld fromhis 1995 bonus paynent fromhis
enpl oyer” is a finding agai nst the preponderance of the evidence.
This court holds that the excess wi thholding of $10,242.00 was
marital property and that defendant is entitled to one half or
$5,121. 00 of that ampunt. On remand, the trial court shall enter

an order to that effect.

Def endant's fourth issue requests that she "be awarded
attorney's fees fromM . Dennison for the services of her attorney

on this appeal."
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W think that it is evident from this record that the
def endant | acks the resources to pay her attorney's fees. Under
these circunstances, an award of attorney's fees is appropriate.
Fox v. Fox, 657 S.W2d 747, 749 (Tenn. App. 1983). Taki ng al
matters into consideration, including the plaintiff's ability to
pay and the defendant's success on appeal, we are of the opinion
that defendant is entitled to her attorney's fees.

[ The spouse] should not have to pay the cost of

defending her entitlenent to alinony and asserting

her child's right to increase support paynents out

of her enpl oynment income which, when conbined with

the support paynents, still does not provide the

standard of |Iliving to which [the spouse] was
accustoned to during the parties' narriage.

McCarty v. McCarty, 863 S.W2d 716, 722 (Tenn. App. 1992). But see
Fl orence v. Florence, No. 85-272, 1996 W. 125539, at * 3 (Tenn.
App. 22 March 1996) (affirmng the trial court's decision awardi ng
wife only one-half of her attorney's fees because wife was

"consi stently underenpl oyed").

Therefore, it results that the judgnent of the trial court
on remand shoul d be anended to order plaintiff to pay child support
of $1,887.00 per nonth to defendant, which shall include $1, 440. 00
per nonth paid directly to defendant and $447.00 per nonth payabl e
to an educational trust fund for the benefit of the m nor daughter;
to order plaintiff to pay to defendant alinobny in futuro of
$2,500. 00 per nonth until defendant's death or remarri age; to order
plaintiff to pay defendant $5,121.00 as her share of the excess
marital property which was withheld fromplaintiff's conpensation
for federal taxes; and to conduct a hearing to determ ne reasonabl e
attorney's fees incurred by defendant in this appeal. It goes
wi t hout saying that if there is a material change i n circunstances,
either party may apply to the court for a reduction or increase in
the amount of alinony in futuro. In all other respects, the

judgnent of the trial court is affirmed and the cause is remanded
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to the trial court

for further

necessary proceedi ngs. Costs on

appeal are taxed to plaintiff/appellee, Steve Stafford Dennison.

CONCUR

SAMUEL L. LEWS, JUDGE

HENRY F. TCDD, P.J.,

M S.

BEN H CANTRELL, J.
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