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I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

LAURA DAVI S ) HAMBLEN COUNTY
)

Pl a i nt i f f - Appe l l a nt , )
Count e r - Appe l l e e )

)
) HON.  DENNI S H.  I NMAN

v. ) 03A01- 9512- CH- 00456 
                       )

                   ) HON.  WI LLI AM L.  J ENKI NS
J OHNNY DOUGLAS DAVI S ) ( Si t t i ng by I nt e r c ha nge )

) 03A01- 9602- CH- 00074
De f e nda nt - Appe l l e e ,   )
Count e r - Appe l l a nt )

) AFFI RMED AND REMANDED

MI NDY NORTON SEALS OF MORRI STOWN a nd P.  RI CHARD TALLEY OF
DANDRI DGE AT TRI AL;  SARAH Y.  SHEPPEARD OF KNOXVI LLE ON APPEAL FOR
LAURA DAVI S

PAUL G.  WHETSTONE OF MORRI STOWN FOR J OHNNY DOUGLAS DAVI S

O P I  N I  O N

    Godda r d,  P. J .  

La ur a  Da vi s  a ppe a l s  t ha t  por t i on of  a  di vor c e  de c r e e

whi c h a wa r de d c us t ody of  Kr i s t i n  ( mi nor  c hi l d  of  t he  pa r t i e s ,  who

wa s  j us t  ove r  t hr e e - a nd- a - ha l f  ye a r s  ol d a t  t he  t i me  of  t he

i ni t i a l  he a r i ng be l ow)  t o  he r  f a t he r ,  J ohnny Dougl a s  Da vi s .   She



1 I n  Mr .  Da v i s '  r e s p o n s e  t o  t h e  mo t i o n  t o  mo d i f y  h e  c o n t e n d s  t h a t

Ms .  Da v i s '  t r i a l  a t t o r n e y  " a g r e e d  t h a t  I  s h o u l d  s i mp l y  h a v e  a  j u d g me n t

p r e p a r e d  a n d  s e r v e  h e r  p u r s u a n t  t o  Ru l e  5 8  o f  t h e  Te n n e s s e e  Ru l e s  o f  Ci v i l

Pr o c e d u r e  a f t e r  t h e  J u d g e  s i g n e d  i t . "
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a l s o c ont e nds  t he  Tr i a l  Cour t  wa s  i n  e r r or  " i n  f a i l i ng t o  de l e t e

f r om t he  f i na l  j udgme nt  t hos e  pr ovi s i ons  a dde d by hus ba nd' s

c ouns e l  but  not  or de r e d by t he  J udge . "   We  not e  i n  t hi s

c onne c t i on t ha t  t he  j udgme nt  wa s  pr e pa r e d a nd s i gne d by c ouns e l

f or  Mr .  Da vi s  a nd wa s  not  a ppr ove d by c ouns e l  f or  Ms .  Da vi s ,  a nd

ne ve r  s ubmi t t e d t o  he r . 1

Mr .  Da vi s  a l s o a ppe a l s  t he  Tr i a l  Cour t ' s  or de r  i n  a

s ubs e que nt  pr oc e e di ng,  whi c h de ni e d hi s  a ppl i c a t i on f or  a n

i nj unc t i on t o  pr ohi bi t  uns upe r vi s e d vi s i t a t i on by Ms .  Da vi s  wi t h

Kr i s t i n .  

A mot i on t o  modi f y t he  f i na l  di vor c e  j udgme nt  wa s  f i l e d

by Ms .  Da vi s  on De c e mbe r  22,  1994,  a nd t he r e a f t e r ,  by or de r

e nt e r e d Apr i l  18,  1995.   Cha nc e l l or  I nma n,  on hi s  own mot i on,

t r a ns f e r r e d t he  c a s e  " t o  t he  Honor a bl e  Wi l l i a m J e nki ns ,  a s  J udge

by I nt e r c ha nge . "   J udge  J e nki ns  ul t i ma t e l y r ul e d on t he  mot i on t o

modi f y,  a s  we l l  a s  t he  pe t i t i on s e e ki ng a n i nj unc t i on.

As  t o  t he  i s s ue  of  c us t ody,  we  c onc l ude  t hi s  i s  a n

a ppr opr i a t e  c a s e  f or  a f f i r ma nc e  unde r  Rul e  10( a )  of  t hi s  Cour t .

I n  r e a c hi ng our  c onc l us i on we  a r e  a wa r e ,  a s  i ns i s t e d by

Ms .  Da vi s ,  t ha t  t he  Tr i a l  Cour t  ma y ha ve  mi s s t a t e d t he  da t e s
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c e r t a i n i na ppr opr i a t e  a c t i ons  by Ms .  Da vi s  t owa r d t he  c hi l d

oc c ur r e d,  a nd a l s o t ha t  t e s t i mony wa s  e l i c i t e d upon c r os s -

e xa mi na t i on f r om wi t ne s s e s  t e s t i f yi ng t o  Ms .  Da vi s '  i na ppr opr i a t e

a c t i on,  whi c h woul d t e nd t o di s c r e di t  t he i r  t e s t i mony,  vi z . ,

f a i l ur e  t o  a dvi s e  Mr .  Da vi s  of  Ms .  Da vi s '  c onduc t  pr i or  t o  t he

di vor c e  s ui t  be i ng f i l e d.   Howe ve r ,  i t  i s  c l e a r  f r om t he

Cha nc e l l or ' s  me mor a ndum opi ni on t ha t  he  a c c r e di t e d Mr .  Da vi s  a nd

t he  ot he r  wi t ne s s e s  r e l a t i ve  t o  he r  i na ppr opr i a t e  c onduc t  whe n he

s t a t e d t he  f ol l owi ng:

The  va r i ous  wi t ne s s e s  who t e s t i f i e d t o  t he s e
i nc i de nt s  we r e  a l l  pe r s ua s i ve  a nd a l l  ma ni f e s t e d a
ge nui ne  c onc e r n f or  t he  we l f a r e  of  t hi s  t hr e e - ye a r  ol d
c hi l d.

Gi ve n t he  pr e s umpt i on of  c or r e c t ne s s  a s  t o  f a c t ua l

f i ndi ngs  of  t he  Tr i a l  Cour t  ma nda t e d by Rul e  13 of  t he  Te nne s s e e

Rul e s  of  Appe l l a t e  Pr oc e dur e ,  a nd t he  de f e r e nc e  t he  a ppe l l a t e

c our t s  a c c or d t r i a l  c our t s  i n  e va l ua t i ng t he  c r e di bi l i t y  of

wi t ne s s e s ,  we  f i nd t ha t  t he  e vi de nc e  doe s  not  pr e ponde r a t e

a ga i ns t  hi s  a wa r d of  c us t ody.

 

As  t o  Ms .  Da vi s '  s e c ond i s s ue ,  s he  c ompl a i ns  t ha t  t he

Tr i a l  Cour t ' s  me mor a ndum opi ni on di d not  ma ke  a  s pe c i f i c

de t e r mi na t i on a s  t o  vi s i t a t i on a nd,  c ons e que nt l y ,  t he  de t a i l e d

vi s i t a t i on s e t  out  i n  t he  de c r e e  ( s e e  a ppe ndi x)  wa s  e r r one ous l y

pr e pa r e d by Mr .  Da vi s '  c ouns e l .



2 Co u n s e l  f o r  Ms .  Da v i s  f i l e d  a n  u n v e r i f i e d  mo t i o n  t o  a l t e r  t h e

j u d g me n t  wh e r e i n  s h e  a l l e g e d  t h a t  Se c t i o n  1 1  o f  t h e  f i n a l  d e c r e e  r e l a t i v e  t o

s p r i n g  v a c a t i o n  wa s  " n o t  t h i s  c o u r t ' s  ' s t a n d a r d  o r d e r . ' "   Ap p a r e n t l y  n o

h e a r i n g  wa s  h a d  a s  t o  h e r  mo t i o n ,  a n d  t h e r e  i s  n o  p r o o f  i n  t h e  r e c o r d  r e l a t i v e

t o  t h i s  a l l e g a t i o n ,  wh i c h  i s  n e g a t e d  b y  t h e  p r i o r  e n t r y  o f  t h e  me mo r a n d u m

o p i n i o n  a n d  f i n a l  j u d g me n t  o f  d i v o r c e .
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The  Cha nc e l l or ' s  me mor a ndum opi ni on doe s  pr ovi de  t he

f ol l owi ng:

I V.   VI SI TATI ON

Wi f e  s houl d ha ve  t he  s t a nda r d vi s i t a t i on s c he dul e
of  t hi s  c our t ,  wi t h  whi c h c ouns e l  s houl d be  i nt i ma t e l y
f a mi l i a r .   Tha t  s c he dul e  s houl d be  i ns e r t e d i nt o t he
j udgme nt  wi t h s pe c i f i c i t y.

The  Cha nc e l l or  obvi ous l y ha d a  s t a nda r d vi s i t a t i on

s c he dul e  whi c h he  e mpl oye d, 2 e ve n t hough i t  i s  a ppa r e nt l y  t r ue ,

a s  Ms .  Da vi s '  c ouns e l  poi nt s  out ,  i t  i s  not  a  pa r t  of  t he  l oc a l

r ul e s .

I n  a ny e ve nt ,  t he  Tr i a l  Cour t ,  by s i gni ng t he  de c r e e  a s

pr e pa r e d,  not wi t hs t a ndi ng t he  f a c t  i t  wa s  not  s ubmi t t e d t o

c ouns e l  f or  Ms .  Da vi s ,  c l e a r l y s hows  t ha t  t hi s  wa s  t he  vi s i t a t i on

s c he dul e  he  e nvi s i one d,  a nd hi s  f a i l ur e  t o  pl a c e  i t  i n  hi s

me mor a ndum opi ni on doe s  not  i mpa i r  i t s  va l i di t y .

Subs e que nt  t o  t he  di vor c e  de c r e e  be i ng e nt e r e d,  Mr .

Da vi s  f i l e d a  pe t i t i on s e e ki ng t o  e nj oi n Ms .  Da vi s  f r om ha vi ng

uns upe r vi s e d vi s i t a t i on wi t h t he  c hi l d  be c a us e  t he  c hi l d  ha d

s uf f e r e d a  dog bi t e  f r om Ms .  Da vi s '  dog whi l e  vi s i t i ng he r ,  a nd
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a l s o be c a us e  Mr .  Da vi s  be l i e ve d Ms .  Da vi s ,  who i s  a  r e gi s t e r e d

nur s e ,  ha d be e n unne c e s s a r i l y  a dmi ni s t e r i ng s hot s  t o  t he  c hi l d .

The  Tr i a l  Cour t  gr a nt e d a n i nj unc t i on t o  pr e ve nt  t he

c hi l d  f r om be i ng i n  t he  pr e s e nc e  of  Ms .  Da vi s '  dog whi l e

vi s i t i ng,  but  de ni e d Mr .  Da vi s  a ny f ur t he r  r e l i e f .   The  pr oof  a s

t o  t he  a dmi ni s t e r i ng of  s hot s  t o  Kr i s t i n  c ons i s t e d of  t e s t i mony

of  wi t ne s s e s  quot i ng Kr i s t i n  a nd t he  de ni a l  of  Ms .  Da vi s .  

Be c a us e  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

Tr i a l  J udge ' s  f i ndi ng of  f a c t  r e l a t i ve  t o  t hi s  i s s ue ,  we  c onc ur

i n hi s  de ni a l  of  a n i nj unc t i on t o  pr e c l ude  uns upe r vi s e d

vi s i t a t i on.  

I n  c onc l us i on,  we  poi nt  out  t ha t  i f  i n  f a c t  t he r e  i s  a

pr obl e m wi t h vi s i t a t i on,  t r ans por t a t i on or  ot he r wi s e ,  Ms .  Da vi s

i s  a t  l i be r t y t o f i l e  a  pe t i t i on i n t he  Tr i a l  Cour t  s e e ki ng

a ppr opr i a t e  r e l i e f .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs ,  i f  a ny,  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f  a ga i ns t  Ms .  Da vi s

a nd one - ha l f  a ga i ns t  Mr .  Da vi s .

__________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
J os e ph M.  Ti pt on,  Sp. J .


