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This is a divorce case. At the tinme of the hearing,
the parties had been married 20 years. Their union produced two
children, Heath Corbett (DOB: April 24, 1980) and Crystal Corbett
(DOB: May 11, 1984). The trial court awarded the plaintiff
Gordon D. Corbett, Jr. (Husband) a divorce; granted custody of
the parties’ children to the defendant Carla Sue Godfrey Corbett
(Wfe); divided the parties’ assets and liabilities; set child
support at $125 per week; and denied Wfe’'s request for alinony.
Wfe appeals, raising issues that present the follow ng

guesti ons:

1. |Is the defense of condonation a bar to
Husband’ s conplaint for divorce on the ground
of i nappropriate marital conduct?

2. Does the evidence preponderate against
the judgnent of the trial court awarding
Husband a di vorce?

3. Did the trial court abuse its discretion
in dividing the parties’ property?

4. Did the trial court abuse its discretion
when it denied Wfe’'s request for alinony?

5. Was $125 per week the appropriate anount
of child support under the Child Support

Cui del i nes?

6. Didthe trial court abuse its discretion

in failing to grant Wfe a new trial because
of newy discovered evidence?

Appl i cabl e General Principles

Since this is a non-jury case, our reviewis “de novo
upon the record of the trial court, acconpanied by a presunption
of the correctness of the [trial court’s] finding[s], unless the

preponderance of the evidence is otherwise.” Rule 13(d),



T.R A P. No presunption of correctness attaches to the trial
court’s conclusions of law. Adans v. Dean Roofing Co., Inc., 715

S.W2d 341, 343 (Tenn. App. 1986).

On a de novo review, we are “called . . . to pass upon
the correctness of the result reached in the Trial Court, not

necessarily the reasoning enployed to reach the result.” Shelter
Ins. Conpanies v. Hann, 921 S.W2d 194, 202 (Tenn. App. 1995).

See also Kelly v. Kelly, 679 S.W2d 458, 460 (Tenn. App. 1984).

In reviewing the judgnent in this case, we are m ndful
of the fact that a trial court is vested with “wi de discretion”
in mtters pertaining to divorce, alinony, and division of
property, three of the concepts addressed by the issues on this
appeal. Marmno v. Marm no, 238 S.W2d 105, 107 (Tenn. App.
1950); Batson v. Batson, 769 S.W2d 849, 859 (Tenn. App. 1988).
On these subjects, an appellate court “will not interfere except
upon a clear show ng of an abuse of that discretion.” Marm no,

238 S.W2d at 107.

1. Di vorce

The trial court awarded Husband a divorce on the ground
of inappropriate marital conduct, the only fault ground all eged
inthe original conplaint. At the sane tinme, it dismssed Wfe's
counterclaimfor divorce which also sought a divorce on the

ground of inappropriate marital conduct.



W fe argues that Husband condoned the adulterous
rel ati onshi p acknowl edged by her and that, in any event, the
evi dence preponderates against the trial court’s decision to
grant Husband, and not Wfe, the divorce. W disagree on both

poi nt s.

Condonation is an absolute defense to a conplaint for
di vorce based on the ground of adultery, T.C A 8§ 36-4-112%; but
the divorce here was not granted, nor was it sought, on the
ground of adultery. Husband contended that Wfe was quilty of
i nappropriate marital conduct and that is what the trial court
found. It is clear that proof of an adulterous relationship wll
support a divorce on the ground of inappropriate marital conduct,
also referred to in the statute, T.C. A § 36-4-102(a)(1), as

cruel and i nhuman treatnent:

Cruel and i nhuman treatnent has been defi ned
in various ways and i n nunerous cases.
Further definition is unnecessary. Suffice
it to say we cannot conceive of any stronger
case of cruel and inhuman treatnent than a
persi stent pattern of adulterous conduct.

Nor may it be excused on the basis of a
spouse not havi ng cont enporaneous know edge
of its occurrence. The hurt, the
hum i ation, the shane, the wounded pri de,
the rejection are the sanme whether the

know edge cones before, during or after the
fact. Adultery is rarely perpetrated openly
and in the daylight. By

T'Cc. A 8§ 36-4-112 provides, in pertinent part, as follows:

If the cause assigned for the divorce is adultery, it
is a good defense and perpetual bar to the same if the
def endant all eges and proves that:

* * *

(2) The conpl ainant has adm tted the defendant into
conjugal society and enmbraces after know edge of the
crimnal act;



its very nature its comm ssion is normally
not di scovered until the act has been
consummat ed. No man, set upon a pattern of
adul terous conduct, willingly furnishes proof
of his own turpitude.

We hold that there was anpl e evidence of

cruel and inhuman treatnment in this case. W
further hold that proof of adultery is

adm ssible in a divorce action charging cruel
and i nhuman treatnment and may formthe basis
for a decree resting upon cruel and i nhuman
treat ment.

We find nothing in reason, |ogic or precedent
whi ch woul d, or should, preclude a trial
judge fromgranting a divorce on the grounds
of cruel and inhuman treatnment when the

evi dence establishes adultery, so long as the
parties are fully apprised in advance of the
nature of the proof. |Indeed, a decent regard
for posterity suggests that divorces, except
as a last resort, should not be bottomed on
adultery.

Farrar v. Farrar, 553 S.W2d 741, 744 (Tenn. 1977) (Henry, J.).
In the instant case, Wfe admtted an adulterous rel ationship

that | asted from June, 1992, to COctober, 1993.

Wfe cannot rely on the T.C A 8§ 36-4-112 defense of
condonation. Assum ng, w thout deciding, that Husband’ s conduct
makes out the defense of condonation, that defense is not
avai | abl e where the ground charged is inappropriate narital
conduct. T.C A 8§ 36-4-112 does not extend the condonation
defense to the ground of inappropriate marital conduct, and it is
clear that “grounds for divorce and defenses agai nst divorce

actions are statutory.” Chastain v. Chastain, 559 S.W2d 933,

934 (Tenn. 1977), “[T]here is no common | aw of divorce.” Id.



It has been expressly held in this state that
“condonation is not a defense to the ground of cruel and i nhuman
treatnment.” Howell v. Howell, No. 80-250-11, 6 TAM 18-9 (Tenn.
App. at Nashville, March 13, 1981), citing the earlier Tennessee

cases of MLanahan v. MLanahan, 104 Tenn. 217, 56 S.W 858
(1900); Murrell v. Mirrell, 45 Tenn. App. 309, 323 S.w2d 15

(1958). Wfe' s argunent as to condonation is found to be w thout

merit.

The defendant al so argues that the evidence
preponderates in favor of an award of divorce to her. W
di sagree. The parties each had a theory as to what caused the
breakup of this marriage. Each presented evidence to support
hi s/ her theory. As in nost divorce cases, the credibility of the
parties and their witnesses was the critical determnation facing
the trial court on the issue of divorce. It found the proof
“overwhel mng[ly]” in favor of Husband on the issue of divorce.
In one of his two nmenorandum opinions, the trial judge said that
the “facts preponderate heavily in favor of M. Corbett” on the

i ssue of divorce. (Enphasis added).

“A Chancel l or, on an issue which hinges on wtness
credibility, will not be reversed unless, other than the oral
testinony of the witnesses, there is found in the record clear,
concrete and convincing evidence to the contrary.” Tennessee
Valley Kaolin Corp. v. Perry, 526 S.W2d 488, 490 (Tenn. App.
1974). The Chancell or chose to believe Husband and those
W t nesses who supported his theory that Wfe’s adul terous

rel ationship was the “precipitating factor to the breakup of this



marriage.” See Wlder v. Wlder, 863 S.W2d 707, 713 (Tenn. App.
1992). In this case, we are not in a position to second-guess
the Chancellor’s “call” as to the credibility of the w tnesses.

He saw the wi tnesses; we did not.

We do not find that the evidence preponderates agai nst
the trial court’s judgnment awardi ng Husband a divorce on the

ground of inappropriate marital conduct.

[11. Division of Property

The record reflects that the parties have the foll ow ng

marital assets and debts, excluding Husband s vested retirenent

benefits with his enpl oyer, Bowater, |ncorporated:

Marital residence--equity $15, 078
1978 Chevrol et Suburban 1,700
1989 Ford Bronco 7, 500
Househol d goods and furni shings 19, 761

(Conti nued on next page)



These assets and debts were divided® by the trial

foll ows:

Silverline boat
Bowat er profit sharing
1980 Jeep

Less: Debt s?

To Wfe

Marital Residence--half of equity
1989 Ford Bronco
Househol d goods and furni shings

To Husband

Marital residence--half of equity
1978 Chevrol et Suburban

Househol d goods and furni shings
Silverline boat

Bowat er profit sharing
1980 Jeep
Less: Debts
Recapi tul ati on
To Wfe
To Husband

2,000
660

600
$47, 299
8,718
$38, 581

$ 7,539
7, 500
13, 266
$28, 305

$ 7,539
1, 700
6, 495
2,000

660
600

$18, 994
8,718

$10, 276

$28, 305
10, 276
$38, 581

court as

not take into

As previously noted,

account Husband' s vested retirenent with his

t he above anal ysis does

enpl oyer,

all of

W fe argues that we should not consider some of these debts because

they were incurred after the parties’

separati on.

We di sagree.

They were

incurred during the marri age.
abused its discretion in treating these post-separation debts as marital

debt s.

See Mondelli v.

Howar d,

We cannot say in this case that the trial

780 S.W 2d 769, 773 (Tenn. 1989).

App.

court

Wwhile the court did not specifically address the Silverline boat and

1980 Jeep,

both are apparently in Husband s possessi on.

as a part of his division of the net assets in this case.

8

We have treated them



whi ch was earned during the parties’ marriage. That asset is,
wi t hout question, a marital asset. See T.C A

8§ 36-4-121(b)(1)(B). See also Kendrick v. Kendrick, 902 S. W 2d
918, 922 (Tenn. App. 1994). There is credible, undisputed
evidence in the record that as of July, 1994, Husband was
entitled to receive a nonthly pension of $649. 83 when he
retires.* The trial court awarded all of Husband s vested
pension to him \Wat we nust decide is whether that allocation

causes the overall division to be inequitable.

At the outset, we would observe that our inquiry is
hanpered by the failure of the parties to offer any proof of the
present cash val ue of Husband s pension. Wfe assunes that it
has substantial value. She points out that if he receives his
pension for 16.72° years he will receive over $132,000 in
benefits as a result of his vested entitlenent as of July, 1994.
She then attenpts to reduce this ampbunt to its present val ue.
VWhile the record does not reflect the appropriate nmat hemati cal
formul a that should be used in this case, we seriously doubt that
the fornula suggested by Wfe is the correct one. It seens to
i gnore the effect that conpound interest will have on the noney
set aside now-the present cash value--to fund Husband’ s
retirement. It also ignores that the fund of noney avail abl e
when Husband retires will continue to earn interest over the life

of the retirenment benefits.

“The record is not clear as to whether Husband’s first retirement
eligibility date is at age 59, 59 % or 65. MWhat is clear is that when he
reaches the appropriate age, he is eligible to receive $649.83 per nonth,
conputed as of July, 1994.

Thi s figure is the |ife expectancy of a white male, age 59, as set
forth in the United States Life Table found at page 1029 of Volume 13 of the
Tennessee Code Annot at ed.



Whil e we do not know the precise mathemati cal formula
that should be utilized in this case, we do know, in general
terns, that the present cash value of Husband's pension is the
fixed dollar anount that would have to be invested now at an
assunmed interest rate so as to pernmt equal paynents of $649. 83
per nonth starting when Husband can retire and continui ng over
his |ife expectancy, with the anount invested and all interest

earned bei ng exhausted at the end of Husband' s |ife expectancy.

As previously indicated, there is no expert testinony
in the record regarding the present cash val ue of Husband’s
Bowater retirenent benefits. Such testinobny was necessary in
this case. Wile a court can take judicial notice of a
mat hemati cal conputation that is understandable to a |ayman, Rule
201(b), Tenn. R Evid., it cannot judicially notice a conpl ex
mat hemati cal formula such as the present cash value in this
particul ar case, at least in the absence of “sources whose
accuracy cannot reasonably be questioned.” 1d. It also cannot
judicially notice a concept such as the appropriate interest rate
to “plug into” the present cash value fornula. These are natters
that nmust be addressed by individuals fromthe appropriate

di sci pli nes.

Since we do not know the present cash val ue of
Husband’ s retirenment benefits, we cannot say that the trial
court’s award of those benefits to Husband renders the overal
di vision of property inequitable. W would note, however, that

regardl ess of the interest rate that should be assuned, there are

10



at |least 20 years® to “grow Husband's retirenent--by conpound
interest--before it is disturbed by his nonthly withdrawal s.’
Therefore, we doubt that its present value is | arge enough to
justify interference by us in the trial court’s division of the
parties’ nmarital property. W hasten to add that had Husband
been on the brink of retirenment and the facts had ot herw se
suggested an i nequitable division, we would not have hesitated to
remand this case so the trial court could hold a hearing to
determ ne the present value of his pension. See T.C. A § 27-3-
128. This may well be appropriate in a future case. It is not

necessary here.

We do not find that the evidence preponderates agai nst

the trial court’s division of the parties’ marital property.

V. Alinony

The trial court denied Wfe's request for alinmony. W

find no error in this aspect of the trial court’s judgnent.

Under the provisions of T.C A 8 36-5-101(d), a court,
“I'i]n determ ning whether the granting of an order for paynent of
support and nmai ntenance to a party is appropriate,” can consider
“It]he relative fault of the parties in cases where the court, in

its discretion, deens it appropriate to do so.” See T.C A § 36-

®Husband i's now 39 years ol d. If he cannot retire until age 65, the
money to fund his retirement benefits will draw interest for a | onger period
of time and his |ife expectancy will be less. All of this would have a

downward effect on present val ue.

‘Once Husband starts receiving his pension, the noney to fund it will be
increased each nmonth by interest and decreased monthly by Husband’s
wi t hdrawal . Obviously the formula to compute all of this is beyond the
knowl edge of a | ayman.

11



5-101(d)(10). It has been said that need, ability to pay, and
relative fault are the nost inportant factors in the alinony
determ nation. Bull v. Bull, 729 S.wW2d 673, 675 (Tenn. App.
1987). Qur courts have specifically approved the reduction of

al i nrony because of m sconduct. Duncan v. Duncan, 686 S.W2d 568,

571 (Tenn. App. 1984).

In this case, it is clear, as previously indicated,
that the trial court found that Wfe's | ong-standi ng adul t erous
rel ati onship was the cause of the breakup of this marriage. The
court was certainly within its discretion to consider this
conduct, along with any other fault shown to the trial court’s
satisfaction, in determ ning whether the wonged spouse shoul d be
required to contribute, post-divorce, to the support of the party
who caused the breakup of the marriage. Wile there are no
specific findings as to why the trial judge did not award any
alimony, his decree refusing such an award is supported, in |aw,
by evidence found by himto be credible. Further justification
for his “no alinony” decree is found in our decision to increase
Husband’ s child support obligation as set forth in the next
section of this opinion. When this increased obligation is
coupled with his obligation to pay half of the nortgage paynent?,
his ability to pay alinony, and still pay his own personal
expenses and the debts allocated to himby the trial court, is

subj ect to serious doubt.®

8he total nort gage paynment is approxi mately $433 per nmonth.

®Husband testified to average monthly expenses of $2,132.08. \While his
net take home pay on a $4,000 nmonthly gross is not reflected in the record, we
do note that the Child Support Guidelines assunme a net pay of $2,924.46 on a
mont hly gross at that |evel.

12



We do not find that the trial court abused its

di scretion in refusing to award Wfe alinony.

V. Child Support

The trial court awarded Wfe $125 per week as child
support. This extrapolates to $541. 66 per nonth.® W find that
this is not in conpliance with the Child Support Cuidelines
(Qui delines) pronul gated by the Departnment of Human Services

pursuant to the authority of T.C. A 8 36-5-101(e)(2).

The record establishes that Husband earns, on the
average, gross wages of at |east $4,000 per nonth. The
Gui del i nes provide that one earning at this rate should pay $936
per nonth for two children. This figures out to $216 per week.?!!
Since the trial court gave no reason for deviating fromthe
Quidelines, it erred in failing to award the support dictated by
them T.C A 8 36-5-101(e)(1) clearly requires a specific
finding that it would be “unjust or appropriate” to apply the
Qui delines before a court is authorized to deviate fromthem In
t he absence of such a finding, the Guidelines are nandatory.
Nash v. Miulle, 846 S.W2d 803, 804 (Tenn. 1993). (“Hence, the
pur poses, prem ses, guidelines for conpliance, and criteria for
deviation fromthe guidelines carry what anmobunts to a | egislative

mandat e. ")

Vg125 per week times 52 weeks, divided by 12 nonths.

Hg936 per month times 12 months, divided by 52 weeks.

13



The appell ee would argue that we should consider the
fact that he is making half of the nortgage paynment and treat
that as a part of his child support. This we cannot do. The
Quidelines clearly provide that all support based on net incone
up to $6,250 “nust be paid to the custodial parent.”

Tenn. Conp. R & Regs., ch. 1240-2-4-.04(3). (Enphasis added).
Therefore, we cannot consider a paynent made by Husband directly

to the nortgage hol der

There is anot her reason why we shoul d not consider

Husband’ s paynent of half of the nortgage as a part of his child
support obligation. Wen the house is sold, he will receive half
of the net proceeds. Since the nortgage paynent reduces the
debt, it correspondingly increases the parties’ equity.
Therefore, he can expect to recoup sone of his outlay on the

nort gage when the property is sold. He will also benefit--again
to the extent of fifty percent--in any increase in the equity

occasi oned by inflation.

Havi ng determ ned that the trial court’s decree does
not conply with Guidelines, we are faced with two possible
renmedies. On the one hand, we could remand this case to the
trial court to give that court an opportunity to state its
reasons for deviating fromthe Guidelines; or we could remand
this case for the trial court to enter an order setting child
support at the Cuidelines-mandated amount of $216. W elect to
do the latter because we do not believe there is any testinony or
ot her evidence in the record, which, if believed, would legally

support a deviation.

14
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VI. Newy Discovered Evidence

Wfe argues that she is entitled to a new trial based
upon her affidavit regarding Husband’ s relationship with Linda
Ford, one of the witnesses called by Husband at the trial. She
contends that after the trial she discovered that Husband was
romantically involved wwth Ms. Ford before the hearing. She
correctly points out that Ms. Ford gave damagi ng evi dence
regarding Wfe’'s allegedly inappropriate conduct while at a

restaurant/bar with friends.

Wfe' s notion addressed itself to the sound discretion
of the trial court. Leeper v. Cook, 688 S.W2d 94, 96 (Tenn.
App. 1985). “The notion should only be granted when it is
evident an injustice has been done and a new trial wll change

the result.” Id.

We find no abuse of the trial court’s discretion. Even
before Wfe filed her affidavit, the trial court had indicated
that it did not put a ot of stock in Ms. Ford s testinony.
Furthernore, the affidavit does not clearly establish that there
was a romantic relationship before trial or, if it did exist, why
it could not have been discovered by diligent efforts before

trial.

Wfe's final issue is found adverse to her.

\Y/ Concl usi on

16



So nmuch of the trial court’s judgnent as sets child
support at $125 per week is hereby vacated. This cause is
remanded to the trial court to enter an order setting Husband’s
child support at $216 per week effective August 24, 1994. Except
as vacated herein, the judgnent of the trial court is affirned.

Costs on appeal are taxed half to each party.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.
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PARTI AL DI SSENT

McMurray J.

| fully concur with all of the majority opinion except as to
that part directing the trial court, on remand, to enter an order
setting child support at $216.00 per week, effective August 24,
1994. Wile without question, the trial court did deviate from
the guidelines, he failed to give witten reasons therefor as

required by T.C A § 36-5-101(e)(1).

| would remand the case to the trial court with instructions
to enter an order establishing child support at $216.00 per week
or alternatively, to enter an order stating his reasons for
deviation in witing as required —the procedure enpl oyed by the

Supreme Court in Jones v. Jones, 870 S.W2d 281 (Tenn. 1994).
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T.C. A 8§ 36-5-101(e) (1) establishes only a rebuttable
presunption and the child support guidelines do not conclusively
establish the anount of child support. The presunption may be
overconme by evidence that is sufficient to rebut this
presunpti on.

| am cogni zant of Rule 36, T.R A P. whereby we are
authorized to enter a judgnent "on the law and facts to which the
party is entitled...; provided, however, relief may not be
granted in contravention of the province of the trier of fact."
| believe that the majority opinion infringes upon the province

of the trier of fact.

Whet her the evidence is sufficient to rebut the presunption
Is a matter that nust address itself to the trial court since we
cannot second-guess the trial court's assessnent of the
credibility of the witnesses. Credibility of the witnesses is of
particularly inportance in weighing the evidence to determ ne

whet her the presunption of the guidelines has been overcone.

In all other respects, | concur with the mgjority opinion.

Don T. McMirray, J.
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